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FOURTH IN A HEARING SERIES ON 
SECURING THE FUTURE OF THE SOCIAL 
SECURITY DISABILITY INSURANCE PROGRAM 


WEDNESDAY, JUNE 27, 2012 

U.S. House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, DC. 

The subcommittee met, pursuant to call, at 2:00 p.m., in Room 
B-318, Rayburn House Office Building, the Honorable Sam John- 
son [Chairman of the Subcommittee] presiding. 

[The advisory of the hearing follows:] 


( 1 ) 
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HEARING ADVISORY 

Chairman Johnson Announces the Fourth in a 
Hearing Series on Securing the Future of the 
Social Security Disability Insurance Program 

Wednesday, June 27, 2012 

U.S. Congressman Sam Johnson (R-TX), Chairman of the House Committee on 
Ways and Means Subcommittee on Social Security today announced the fourth hear- 
ing in the series entitled, “Securing the Future of the Disability Insurance Pro- 
gram.” This hearing will focus on the disability appeals process. The hearing will 
take place on Wednesday, June 27, 2012, in room B-318 Rayhurn House Of- 
fice Building, beginning at 2:00 p.m. 

In view of the limited time available to hear witnesses, oral testimony at this 
hearing will be from invited witnesses only. However, any individual or organization 
not scheduled for an oral appearance may submit a written statement for consider- 
ation by the Subcommittee and for inclusion in the printed record of the hearing. 

BACKGROUND : 

Applications for disability benefits have reached historic levels resulting from 
more women in the workforce, the recession and slow recovery, and baby boomers 
reaching their disability-prone years. The 2012 Annual Report of the Board of Trust- 
ees projects that the Disability Insurance (DI) program will be unable to pay full 
benefits beginning in 2016. 

In fiscal year (FY) 2011, the examiners at the State Disability Determination 
Services (DDS) made an initial determination on almost 3.3 million disability 
claims. According to the Social Security Administration’s (SSA) longitudinal data, 79 
percent of all disability benefit awards are made at the DDS. 

Claims that are not approved by the DDS, whether at the initial or reconsider- 
ation level, can be appealed to the hearing level, where the claimant has the oppor- 
tunity for a face-to-face hearing before an Administrative Law Judge (ALJ). In FY 
2011, 662,765 hearing requests were completed with 58 percent of requests award- 
ed, 29 percent denied, and 13 percent dismissed. The average waiting time for an 
ALJ decision is 354 days. Today, 77 percent of ALJs are meeting the agency’s an- 
nual productivity expectation of 500-700 cases. Currently, individual ALJ award 
rates vary from 1 to 99 percent. 

Individuals whose claims are denied by an ALJ may appeal to the SSA’s Appeals 
Council (AC), which is the final step in the administrative process. In addition, the 
AC may on its own motion review an ALJ decision. In FY 2011, the AC made 
103,681 decisions, awarding benefits in 2 percent of its cases, denying benefits in 
74 percent, and remanding 21 percent back to the ALJ level. Individuals who are 
denied at the AC may pursue an appeal through the federal district court, the fed- 
eral court of appeals, and the U.S. Supreme Court. In FY 2011, the federal courts 
decided 13,271 cases, awarding benefits in 3 percent of cases, denying benefits in 
42 percent, and remanding back to the SSA 46 percent of cases. Of those remanded 
cases, 67 percent were subsequently allowed by an ALJ. 

Further, over years the federal circuit courts have issued decisions that conflict 
with the SSA’s interpretation of the Social Security Act (Act). In response, the SSA 
may appeal the decision or implement the circuit court’s decision through an acqui- 
escence ruling. While such rulings allow cases to be treated similarly within the cir- 
cuit, the result is that claimants are treated differently in different circuits. There 
are currently 42 acquiescence rulings in effect. 

Under the Act, the ALJ decides on behalf of the Commissioner whether benefits 
are due, and is required to apply the SSA’s regulations and policies; under the Ad- 
ministrative Procedure Act (APA), the ALJ is an independent decision-maker whose 



3 


work product cannot be questioned. This tension between the Act and the APA 
makes program oversight and quality review of outcomes difficult for the agency to 
assess and manage. 

In announcing the hearing, Social Security Subcommittee Chairman Sam Johnson 
(R-TX) said, “Those sidelined from working beeause of a disability must be 
able to count on a fair and timely bearing by a Social Security judge. Amer- 
icans need to know that the same rules apply to everyone. This hearing 
will tell us whether the appeals process we have today works and if not, 
what changes ought to be made.” 

FOCUS OF THE HEARING : 

The hearing will focus on the Social Security appeals process including its history, 
legal requirements, and the degree to which the current process provides fair, accu- 
rate, and consistent outcomes while balancing the needs of claimants and taxpayers. 

DETATT.S FOR SUBMISSION OF WRITTEN COMMENTS: 

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear- 
ing record must follow the appropriate link on the hearing page of the Committee 
website and complete the informational forms. From the Committee homepage, 
http:llwaysandmeans.house.gov, select “Hearings.” Select the hearing for which you 
would like to submit, and click on the link entitled, “Click here to provide a submis- 
sion for the record.” Once you have followed the online instructions, submit all re- 
quested information. ATTACH your submission as a Word or WordPerfect docu- 
ment, in compliance with the formatting requirements listed below, by the close 
of business on Wednesday, July 11, 2012. Finally, please note that due to the 
change in House mail policy, the U.S. Capitol Police will refuse sealed-package de- 
liveries to all House Office Buildings. For questions, or if you encounter technical 
problems, please call (202) 225-1721 or (202) 225-3625. 


FORMATTING REQUIREMENTS : 

The Committee relies on electronic submissions for printing the official hearing 
record. As always, submissions will be included in the record according to the discre- 
tion of the Committee. The Committee will not alter the content of your submission, 
but we reserve the right to format it according to our guidelines. Any submission 
provided to the Committee by a witness, any supplementary materials submitted for 
the printed record, and any written comments in response to a request for written 
comments must conform to the guidelines listed below. Any submission or supple- 
mentary item not in compliance with these guidelines will not be printed, but will 
be maintained in the Committee files for review and use by the Committee. 

1. All submissions and supplementary materials must be provided in Word or WordPerfect 
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub- 
mitters are advised that the Committee relies on electronic submissions for printing the official 
hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. 
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material 
not meeting these specifications will be maintained in the Committee files for review and use 
by the Committee. 

3. All submissions must include a list of all clients, persons and/or organizations on whose 
behalf the witness appears. A supplemental sheet must accompany each submission listing the 
name, company, address, telephone, and fax numbers of each witness. 

The Committee seeks to make its facilities accessible to persons with disabilities. 
If you are in need of special accommodations, please call 202-225-1721 or 202-226- 
3411 TTD/TTY in advance of the event (four business days notice is requested). 
Questions with regard to special accommodation needs in general (including avail- 
ability of Committee materials in alternative formats) may be directed to the Com- 
mittee as noted above. 

Note: All Committee advisories and news releases are available on the World 
Wide Web at http:llwww.waysandmeans.house.govl. 
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Chairman JOHNSON. Welcome to the committee. Good after- 
noon. It is our fourth hearing on Securing the Future of the Social 
Security Disability Insurance Program. Today we will focus on how 
Social Security disability claims are appealed and whether the 
process works as well as claimants and taxpayers have a right to 
expect. 

In earlier hearings, we have highlighted the explosive growth of 
the program. At a time when the number of workers paying into 
the system has increased nearly 70 percent between 1970 and 
2011, the number of people receiving disability benefits has in- 
creased by over 300 percent, from 2.6 million people to 10.4 million. 
By 2021, the number of beneficiaries will exceed 12 million. By 
then, total benefits paid will reach $196 billion. That is a 52 per- 
cent increase over the $129 billion paid in benefits over the last 
year. 

Besides the overall workforce, more women in the workforce, 
aging of the baby boomers into their disability-prone years, and re- 
laxed eligibility requirements have all contributed to this growth. 

The continued growth is putting a real strain on Social Security 
disability. As we heard from the Public Trustees at our hearing last 
week, without Congressional action the Disability Insurance Trust 
Fund will only be able to pay 79 percent of benefits beginning 
2016, just 4 years away. The path we are on is unsustainable. 

Further, disability applications have spiked even higher than ex- 
pected due to recession and the snail’s pace recovery, reaching an 
unprecedented 3.3 million last year. Resulting appeals have further 
increased pressure on an appeals process that is struggling to keep 
up. 

Americans are also paying more for Social Security to administer 
its programs. Costs are up 68 percent compared to 10 years ago, 
and last year administering disability programs cost nearly $7 bil- 
lion, two-thirds of Social Security’s operating budget of $11.4 bil- 
lion. 

Turning to the appeals process, those whose initial claims for 
benefits have been denied have the right to appeal through four 
levels of appeal: Reconsideration by the State agency, hearing by 
an Administrative Law Judge, review by the Appeals Council, and 
Federal court review. An open record allows claimants to add new 
evidence to the file through every step of the appeals process. Even 
though about 79 percent of all awards are made at the State Dis- 
ability Determination Services, according to Social Security, last 
year about 860,000 claimants filed appeals to appear before an Ad- 
ministrative Law Judge. 

Americans are rightly paying attention to the hearing process. 
Even though claimants are waiting close to a year on average for 
a decision, almost 12 percent of ALJs decide 200 or fewer cases per 
year. This is in spite of the fact that Social Security has asked 
these judges to do 500 to 700 cases annually. Also, the decisions 
of so-called outlier judges who deny or allow most of the cases they 
hear can’t be questioned. 

The claimants’ representatives are part of a billion dollar-plus a 
year industry encouraging appeals and making a living by col- 
lecting their fees from benefits awarded their clients. Further, 
when cases are appealed to Federal courts, the courts have taken 
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it upon themselves to reinterpret what the Social Security Act re- 
quires, resulting in varying policies applied in different parts of the 
country in what is supposed to be a national program. 

Now, I know some of my colleagues believe that all of these prob- 
lems can be solved if we will just give Social Security more money. 
In fact, over the last 6 years, funds have been poured into the hear- 
ing level for ALJ hiring, staff hiring, new offices, and technology 
fixes. And while service has improved, it seems success is always 
just a little further down the road and depends on even more re- 
sources. 

Yet, in these tough fiscal times. Social Security has done well. Its 
operating budget increased this year compared to last year despite 
a 1.5 percent decrease in the discretionary spending cap. In fact, 
while Social Security is subject to the same long-term domestic 
spending limit enacted in the Budget Control Act, that same bill 
authorized an additional $11 billion over the budget caps for Social 
Security to increase continuing eligibility reviews in its disability 
programs. There were 95 Democrats, including the minority leader 
and the ranking member of the full committee, who supported the 
bill. 

Understanding why the appeals process works the way it does is 
just as important as making sure that those who deserve benefits 
receive them. So let us ask the hard questions to determine if we 
can fundamentally do better. Why do over 20 percent of the claim- 
ants who are ultimately awarded benefits have to wait at least a 
year for a decision? How can benefits be awarded to those who 
qualify as soon in the process as possible, and why does Social Se- 
curity channel so many of its resources to the most expensive step 
in the appeals process, even when the cost to process a case before 
an ALJ is more than twice what it costs a State agency to make 
the same decision? 

Why aren’t claimants’ attorneys doing a better job of submitting 
all of the evidence earlier? Should representatives be able to en- 
courage a client who has waited months for a hearing to wait even 
longer so they will get a judge who is more likely to award them 
benefits? And why do some judges hold hearings for 10 minutes 
and others for 2 hours? And some of them don’t even hold them. 

Today, we have a number of outstanding witnesses before us, in- 
cluding the Commissioner who has done more to engage the atten- 
tion of Congress on a wide array of needed improvements to the ap- 
peals process than any other Commissioner in decades. So, let us 
take a good look at all sides of this process and find out what we 
can do better for everyone. I want to thank you again for being 
here. 

And I now recognize the ranking member, Mr. Becerra, for his 
opening remarks. 

Mr. BECERRA. Mr. Chairman, thank you very much, and 
thanks for calling this fourth hearing in our series focusing on So- 
cial Security’s Disability Insurance Program. Before we delve into 
the details of Social Security’s appeal process, I want to first take 
a step back and look at the big picture. 

Social Security is vital to millions of severely disabled American 
workers and their families. The benefits are modest, averaging just 
over $13,000 a year or about $35 a day for a typical disabled work- 
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er. These benefits, however, are a lifeline for the more than half 
of the disability insurance recipients, the DI recipients, who would 
live in poverty without Social Security. 

DI recipients are only a small fraction of the most vulnerable 
Americans with disabilities and serious illness. The eligibility cri- 
teria to qualify for Social Security disability are tough. Social Secu- 
rity’s appeals process helps ensure that all workers who are eligible 
and who have earned DI receive it. 

The disability application process begins with the State Dis- 
ability Determination Service, or DDS, which makes a decision on 
the application. The DDS is an important part of the disability de- 
termination process, but alone, it is not always sufficient to ensure 
that individuals get the disability benefits that they have earned. 
The decision about whether an individual is disabled enough to 
qualify for benefits can be a difficult one. 

In addition, there can be complicating factors in individual cases. 
For example, some people with disabilities do not have access to 
medical care and therefore they do not have the medical records 
needed to prove their case. Recognizing these realities and chal- 
lenges, Congress and the Social Security Administration created an 
appeals process to help ensure that everyone who meets the eligi- 
bility requirements gets the benefits that they have earned. 

The current appeals process has a number of strengths, and of 
course there is always room for improvement. It is designed to be 
fair and accessible. It is non-adversarial so judges can focus on fact 
finding and applying the law. It is impartial because independent 
judges take a fresh look at the case, and their decisions are not 
based on meeting certain allowances or denial rates, and it is face 
to face, and that may be the first time that a person who is claim- 
ing disability may see an evaluator face to face and actually be able 
to talk to that particular evaluator. 

We are going to hear a number of ideas today about how to im- 
prove the appeals process. I will be evaluating those different ideas 
using a very simple standard. Will it ensure that Americans who 
are eligible for benefits are able to get them or will it create proce- 
dural hurdles or other obstacles that would deny access to benefits 
that they have otherwise earned? 

Budget decisions by Congress also affect whether Social Security 
is fair to hardworking Americans and their families. We have seen 
how the Social Security Administration can reduce waiting times 
when Congress provides adequate funding for SSA to process 
claims quickly and accurately. In 2008, waiting times for appeals 
hearings were at an all-time high of 535 days of waiting. In fiscal 
year 2009 and 2010, Congress, then under Democratic control, pro- 
vided SSA with a total of $2.2 billion worth of new resources to re- 
duce backlogs, and waiting times dropped to 340 days. Still a lot, 
but compared to 535 days, far better. 

This current Congress has cut the Social Security Administra- 
tion’s budget in 2011 and 2012. With less funding and fewer em- 
ployees, it is inevitable that hardworking Americans will have to 
wait longer to receive the benefits that they have earned. We are 
already starting to see the negative effects of these budget cuts. 
Waiting times for initial benefit decisions are on the rise and are 
likely to go from 111 days to over 130 days by the end of this year. 
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Waiting times for appeals hearings have crept up from the 340 
days in October of 2011 to the current wait time of 350 days. So 
once again, we are heading in the wrong direction when it comes 
to Americans getting the henefits they have earned. 

SSA is now facing an even bigger cut under what is called se- 
questration, the automatic cuts scheduled by the Budget Control 
Act passed last year. Although Social Security benefits are pro- 
tected, under sequestration if Congress doesn’t act soon, SSA’s op- 
erating budget will be cut by more than $1 billion on January 2 
even though 100 percent of the costs of administering Social Secu- 
rity is paid for by workers through their Social Security taxes that 
they pay and put into the trust fund. A billion dollar cut to SSA 
would translate into 40 days where SSA offices would be closed 
over the course of a year. No one should be surprised if these harsh 
cuts to SSA’s budget damage Social Security’s well-earned reputa- 
tion and undercut SSA’s ability to continue to capably serve Ameri- 
cans as it has for over 77 years. 

Mr. Chairman, the most immediate threat to the Social Security 
disability appeals process is the budget cuts that would prevent ap- 
peals from being heard at all. I hope we can work together to make 
sure Americans get the Social Security benefits that they have 
earned and deserved, and I today look forward to our witnesses’ 
comments on how the appeals process itself can be improved. 

And with that, I yield back. 

Chairman JOHNSON. Thank you. As is customary, any member 
is welcome to submit a statement for the record. And before we 
move to our testimony, I want to remind our witnesses to please 
limit your oral statement to 5 minutes. However, without objection, 
all the written testimony will be made part of the hearing record. 

We have two panels today. The first one is a single witness. 
Commissioner of Social Security, Michael J. Astrue. Welcome, Com- 
missioner. You may proceed. 

STATEMENT OF THE HONORABLE MICHAEL J. ASTRUE, 
COMMISSIONER, SOCIAL SECURITY ADMINISTRATION 

Mr. ASTRUE. Thank you, Mr. Chairman. 

Mr. Chairman, Ranking Member Becerra, Members of the Sub- 
committee. During my first week as Commissioner in February of 
2007, I testified before this subcommittee about the hearings back- 
log. To put it mildly, you were extremely upset about the delays 
your constituents faced while waiting for a disability decision. The 
backlogs had steadily risen throughout the decade, and the plan I 
inherited to fix those backlogs was draining resources and making 
the problem worse. 

At that time, over 63,000 people had been waiting over 1,000 
days for their hearing, some of them were waiting as long as 1,400 
days. We were failing the public. 

Rather than devise yet another signature initiative that would 
not stand the test of time, we went back to the basics. We devel- 
oped an operational plan that focused on the nitty-gritty work of 
truly managing the unprecedented hearings workload. We made 
hundreds of incremental changes, using video more widely, improv- 
ing information technology, simplifying regulations, standardizing 
business processes, and establishing ALJ productivity expectations 
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to name just a few. We also committed the resources our employees 
needed to get this work done and done right. 

This plan has worked. Average processing time which stood at 
532 days in August of 2008 steadily declined for more than 3 years, 
reaching its lowest point of 340 days in October 2011. 

In 2007, filing rates had been stable for some time. So looking 
at the number of pending cases was a reasonable, if imperfect, 
method to measure progress. As the recession hit and the number 
of requests for a hearing dramatically increased, we steadily im- 
proved our performance when measured by average processing 
time, the best metric for tracking progress, particularly in times 
when filings were changing rapidly. 

Like a line in a store, the customer’s experience depends not on 
how many other people are waiting, but on how quickly we help 
them. In August 2008, people waited an average of 532 days. 
Today, that is about 350 days. 

Average processing times also became more uniform around the 
country. The most dramatic improvements have occurred in the 
most backlogged offices. Average processing time in Atlanta North 
dropped from 900 days to 351 days. Oak Park, Michigan, improved 
from 764 days to 254 days. Columbus, Ohio, went from 881 days 
to 351 days. Currently, no office in the country has an average 
processing time greater than 475 days. Fifteen offices have hit our 
ultimate goal of 270 days or less, and many others are getting 
close. 

These numbers are even more impressive because we have given 
priority to the oldest cases which are generally the most complex 
and time consuming. Five years ago, we defined an aged case as 
one waiting over 1,000 days for a decision. Through the steady 
work of our employees, we now define an aged case as one taking 
over 725 days to complete. Next fiscal year, our management goal 
is to raise the bar on ourselves again by focusing on completing all 
cases over 675 days. This emphasis on eliminating aged cases in- 
creases average processing times. So we also look ahead to see how 
long people in the queue have been waiting for a hearing. Today, 
that number is just 208 days, and we are hopeful that figure will 
drop again next year. By contrast, the average wait was 324 days 
at the beginning of fiscal year 2007. 

Despite our employees’ hard work, the progress in addressing our 
hearings backlog is happening more slowly than the public de- 
serves. If we are not adequately funded and we cannot timely hire 
enough qualified ALJs and support staff, our progress will erode. 
We have already had to make decisions that have slowed progress 
such as canceling our plans to open eight new hearing offices in 
Alabama, California, Indiana, Michigan, Minnesota, Montana, New 
York, and Texas. 

Amid huge economic and budgetary unpredictability, we have 
stayed focused on eliminating the causes of your moral outrage in 
2007. Now we need Congress to enact the President’s budget re- 
quest so that we can meet our commitments to the American pub- 
lic. 

Thank you, and I will be happy to answer any questions you may 
have. 

[The prepared statement of Mr. Astrue follows:] 
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Chairman Johnson, Ranking Member Becerra, and Members of the Subcommittee; 

Thank you for this opportunity to discuss our appeals process, which is one of the largest 
administrative adjudicative systems in the world. We are committed to continuing to improve 
this process for our disability claimants. Today, I will provide an over\dew of the appeals 
process, update you on our efforts to eliminate the hearings backlog, and discuss the President’s 
fiscal year (FY) 2013 funding request. 

General Administrative Review Process 


The Supreme Couit has accurately described our administrative process as “unusually 
protective” of the claimant. ' Indeed, we strive to ensure that we make the correct decision as 
early in the process as possible, so that a person who truly needs disability benefits receives tliem 
in a timely manner. In most cases, we decide claims for benefits using an administrative review 
process that consists of four levels: (1) initial delennination; (2) reconsideration detennination; 
(3) hearing; and (4) appeals." At each level, the decision-maker bases his or her decisions on 
provisions in the Social Security Act (the Act) and regulations. 

in most States, a team consisting of a State disability examiner and a State agency medical or 
psychological consultant makes an initial determination at the first level. The Act requires this 
initial determination.'^ A claimant who is dissatisfied with the initial detennination may request 
reconsideration, which is performed by another State agency team. 

A claimant who is dissatisfied wMi the reconsidered determination may request a hearing."^ The 
Act requires us to give a claimant “reasonable notice and opportunity for a hearing with respect 
to such decision, Under our regulations, an administrative law judge (ALJ) conducts a de novo 
hearing unless the claimant waives the right to appear in person, or the ALJ can issue a fully 
favorable decision without a hearing; in these cases, the ALJ issues a decision based solely on 
the written record.^ if the claimant is dissatisfied with the ALJ’s decision, he or she may request 
Appeals Council (AC) review.^ The Act does not require administrative review of an ALJ’s 
decision. If the AC issues a decision, it becomes our final decision. If the AC decides not to 
review the AL.I’s decision, tlie AI.-l’s decision becomes our final decision. A claimant may 
request judicial review of our final decision in Federal district court. 


' Heckler v. Day, 467 U.S. 104 (1084). 

- 20 C.F.R. §§ 404.900, 416.1400. My tesliinony focuses on disabilily determinations, but the review process 
generally applies to any appealable issue under the Social Security programs. 

* Sections 205(b) and 1631(c)(1)(A) oiThe Act, 42 U.S.C. §§ 405(b), 1383fcXl)(A). 

* For disability claims, 10 Stales participate in a “prototype” test under 20 C.F.R. §§ 404.906, 416.1406. in these 
States, we eliminated the reconsideration step of the administrative review process, t.'laimants who are dissatisfied 
with the initial determinations on their disability cases may request a hearing before an ALT. The 10 States 
participating in the prototype test are Alabama. Alaska. California (Los Angeles North and West Branches), 
Colorado, Louisiana, Michigan, Mis.souri, New Hampshire, New York, and Pennsylvania. 

' Sections 205(b){] ), 1631(c)(1)(A) of the Act, 42 U.S.C. §§ 405(b)(1), 1383(c)(1)(A). A claimant has 60 days after 
the date he or she receives notice ofthe deienninaiion to request a hearing belbre an ALJ. 

'' 20 C.F.R. §§ 404.929, 416. 1429. 

'20 C.F.R. §§404,967-404.968.416.1467-416.1468. 

^ Sections 205(g). 1631(c)(3) ofthe Act, 42 U.S.C. §§ 405(g), 1383(c)(3). 
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The Administrative Appeals Process 

Our administrative appeals process consists of three levels: reconsideration, hearing, and appeal. 
My testimony will focus primarily on the hearings and appeals process; however, I will first 
brielly describe tlie reconsideration level of review. 

Reconsideration 


The reconsideration stage is the first level of appeal in our disability claims process. A team 
consisting of a State agency disability examiner and a medical or psychological consultant, 
neither of whom were involved in making the initial determination, reviews the claimant's case.*^ 
If necessary, the team will request additional evidence or a new consultative examination. 

I’he reconsideration determination is a thorough and independent examination of all evidence on 
record. The team is not bound by the determination made at the initial level. 

If the claimant is dissatisfied with the reconsidered determination, the claimant has 60 days after 
the date he or she receives notice of the determination to request a hearing before an ALJ, unless 
we extend the deadline for good cause. A claimant may request an extension of time to file an 
appeal at every level of agency review and may request an extension of time to file a civil action 
in Federal court. 

Hearings and Appeals Process 

We have over 70 years of experience in administering the hearings and appeals process. Since 
the passage of the Social Securit)’ Amendments of 1939 (1939 Amendments), the Act has 
required us to hold hearings to determine the rights of individuals to old-age and survivors’ 
insurance benefits. 

To hold the hearings required by the 1 939 Amendments, we established the Office of the 
Appeals Council (OAC) in 1940. The OAC consisted of 12 “referees” and a Central Office 
staff I'he referees, who heard cases and issued decisions, were located in each of the then- 12 
regional offices across the countiy.^* The Central Office consisted of a three-member AC and a 
consulting referee (whose role eventually developed into the Office of (ienerai Counsel). The 
Chairman of the AC’ also served as the head of the OAC. To promote uniformity and ensure 
correct decisions, the AC reviewed all referees’ decisions. The 1939 Amendments allowed 
claimants to appeal our final decisions to Federal court. 


A disability beneficiary who is appealing an initial-level delenninalion that his or her impairment has medically 
ceased may request a disability hearing before a disability hearing officer at the reconsideration level. 

In .August 1959, we changed the title of referee to “hearing examiner.’' In 1972, the Civil Service Commission 
changed this title to “Administrative Law Judge.” 

" \Vc have increased our adjudicatory capacity to address rising workloads. By 1957, wc had 75 referees. In 1973, 
our ALJ corps exceeded 500 judges for the lirst lime. Currently, there are 1,472 judges in our ALJ corps. 
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After establishing the OAC, we changed the name of that component several times. Since 2006, 
we have called it the Office of Disability Adjudication and Review (ODAR). ODAR manages 
the hearings and AC levels of the administrative review process. 

Over the years, the numbers of ALJs and hearing offices rapidly grew as the Social Security 
program grew. Recently, we added staff to help us meet growing demand and allow us to focus 
our resources on those parts of the country that need our services most. In addition, we have 
expanded the use of video hearings, opened five national hearing centers, and realigned the 
service areas of some of our offices. Mowever, the essential attributes of the hearings and 
appeals process have remained essentially the same since 1940. When it established the hearings 
and appeals process in 1940, the Social Security Board sought to balance the need for accuracy 
and fairness to the claimant with the need to handle a large volume of claims in an expeditious 
manner.'' Those twin goals still motivate us. As the Supreme Court has observed, the Social 
Security hearings system “must be fair - and it must work.”''^ 

Hearing Level 


When a hearing office receives a request for a hearing from a claimant, the hearing office staff 
prepares a case file, assigns the case to an AU and schedules a hearing. The ALJ decides the 
case de novo, meaning that he or she is not bound by the determinations made at the initial and 
reconsideration levels. The ALJ reviews any new medical and other evidence that was not 
available to prior adjudicators. The ALJ will also consider a claimant's testimony and the 
testimony of medical and vocational experts called for the hearing. If a review of all of the 
evidence suggests that we can issue a decision that is fully favorable to the claimant without 
holding a hearing, an AL.I or attorney adjudicator may issue an on-the-record, fully favorable 
decision.’"^ If an on-the-record decision is not possible, an ALJ holds a hearing. 

As 1 have leslified before this subcommittee previously, the Administrative Procedure Act (APA) 
contains provisions that ensure qualified decisional independence for our ALJs and places certain 
limits on the performance management of our ALJs. For example, by law ALJs are exempt from 
performance appraisals and cannot receive awai'ds based on performance.’’ We support 
Congress’ intent to ensure the integrity of the hearings process.”’ A key component of the 


’’ Basic Provisions Adopted by the Social Security Board far the Hearing and Review of Old-Age and Survivors 
Insurance Claims, al 4-5 (January 1940). 

Ruimrdiun v, Perales. 402 U.S, 389. 399 (1971 ). 

Under the Attorney Adjudicator program, our most experienced attorneys spend a portion of their lime making 
on-the-record, disability decisions in cases where enough evidence exists to issue a fully favorable decision without 
wailing for a hearing, 20C.F.R, §§404.942,416.1442, 

5 U.S.C. §4301 . Although the APA prevents us from rating the performance of our ALJs, it does not preclude us 
from setting expectations for them. As the Court of Appeals for the Second Circuit has observed, ‘The setting of 
reasonable production goals, as opposed lo lixed quofas, is not in itself a violation of the APA...-lIJn view ofthe 
significant backlog of cases, it was not unreasonable to expect ALJs to perfom^ at minimally acceptable levels of 
efficiency. Simple fairness to claimants awaiting benefits required no less." Nash v, Bowen, 869 F.2d 675, 680-681 
(2d, Cir,), cert, denied, 493 U.S. 812 (1990). We currently set an expectation of 500 to 700 dispositions every year, 
or 42 to 58 dispositions a month. 

To ensure the integrity of the hearings process, wc assign cases to AL.ls in rotation. This procedure promotes 
fairness and reduces manipulation of judicial assignment. 
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intcgiity of our hearings process is that ALJs act as independent adjudicators who fairly apply 

the standards in the Act and our regulations. We respect the qualified decisional independence 
that is integral to the ALJ's role as an independent adjudicator. Indeed, the Supreme Conn has 
recognized that Congress modeled the APA on our hearings process. 

In contrast to Federal court proceedings, our ALJ hearings are non-adversarial. Formal rules of 
evidence do not apply, and the agency is not represented.’^ At the hearing, the ALJ takes 
testimony under oath or affirmation. The claimant may elect to appear in-person at the hearing 
or consent to appear via video. The claimant may appoint a representative (either an atlomey or 
non-attorney) who may submit evidence and arguments on the claimant’s behalf, make 
statements about facts and law, and call witnesses to testify. T he ALJ may call vocational and 
medical e.xperls to offer opinion evidence, and the claimant or the claimant’s representative may 
question these witnesses. 

If, following the hearing, the ALJ believes that additional evidence is necessary, the ALJ may 
leave the record open and conduct additional post-hearing development; for example, the ALJ 
may order a consultative exam. Once the record is complete, the ALJ considers all of the 
evidence in the record and makes a decision. The ALJ decides the case based on a 
preponderance of the evidence in the administrative record. A claimant who is dissatisfied with 
the ALJ’s decision generally has 60 days after he or she receives the decision lo ask the AC to 
review the decision. 

Appeals Council 

Upon receiving a request for review, the AC evaluates the ALJ’s decision, all of the evidence of 
record, including any new- and material evidence that relates to the period on or before the date of 
the ALJ’s decision, and any arguments the claimant or his or her representative submits. The AC 
may grant review of the ALJ’s decision, or it may deny or dismiss a claimant’s request for 
review'. The AC w'ill grant review' in a case if there appears to be an abuse of discretion by the 


Along these lines, we now withhold the name of the ALJ assigned to a hearing. We have experienced sonte 
opposition lo tliis practice. In Lucero v. Asiruc, No. !2-cv-274-JB-LFG (D. N.M.), plaintiffs sought mandamus and 
injunctive relief that would have barred us from withholding the names of the ALJs assigned to the plaintitfs' cases. 
On May 4, 2012, tite plaintiffs voluntarily withdrew their motion for a preliminaiy injunction. The district court 
entered a linal judgment dismissing, without prejudice, all of plaintiffs’ claims against us on May 18. 

In its report accompanying the FY 20 ! 3 Labor-HHS appropriation bill, the Senate Appropriatioms Committee 
expressed its concern that our practice could have unintended consequences. The committee directed the agency to 
submit a report by November 1 , 20 1 2 on this issue. However, the committee also noted that attempts by claimant 
representatives lo manipulate the hearing process to tlnd favorable judges challenge the integrity of our process, and 
supported our goal of reducing this manipulation. 

*' During the i980s, we tried to pilot an agency represeniaiive position at select hearing offices- However, a United 
States District Court held that the pilot violated the Act, intruded on ALJ independence, was contraiy lo 
congressional intent that the process be “fundamentally fair,” and failed the constitutional requirements of due 
process. Sailing v. Bowen, 641 F. Supp. 1046 (W.D. Va. 1986). We subsequently discontinued the pilot due lo the 
testing interruptions caused by the Sailing injunction and general fiscal constraints. 

Congress originally supported the project; however, we experienced significant congressional opposition once the 
pilot began. For example, members of Congress introduced legislation to prohibit the adversaria! involvement of 
any government representative in Social Sccuriw licarings, and 1 2 Mtinbcrs of Congress joined an amicus brief in 
the Sailing case opposing the project. 
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ALJ; there is an error of law; the actions, iindings. or conclusions of the ALJ are not supported 
by substantial evidence; or if there is a broad policy or procedural issue that may affect the 
general public interest. 

If the AC grants a request for review, it may uphold part of the ALJ’s decision, reverse all or part 
of the AL.rs decision, issue its own decision, remand the case to an ALJ, or dismiss the original 
hearing request. When it reviews a case, the AC considers all the evidence in the ALJ hearing 
record (as well as any new and material evidence), and when it issues its own decision, it bases 
the decision on a preponderance of the evidence. 

If the claimant completes our administrative review process and is dissatisfied with our final 
decision, he or she may seek review^ of that final decision by tiling a complaint in Federal district 
court. However, if tlie AC dismisses a claimant’s request for review, he or she cannot appeal 
that dismissal. 

We also rely on the AC to improve the quality of our hearing decisions, in September 2010, we 
established the Division of Quality (DQ) within the AC, in order to expand our quality assurance 
role and to help maintain appropriate stewardship of the Trust Fund. Ciirrenlly, DQ reviews a. 
statistically valid sample of iin-appealed favorable AI.J hearing decisions before those decisions 
are effectuated (i.e., finalized). In FY 201 1, DQ review'ed 3,692 partially and fully favorable 
decisions issued by ALJs and attorney adjudicators, and took action on about 22 percent, or 812, 
of those cases. 

li)Q also conducts focused review's on specific hearing offices, ALJs, representatives, doctors, 
etc. ODAR identifies potential subjects for focused reviews from a variety of sources, 
including data collected through our systems, findings from pre-effectuation review's, and 
internal and external referrals received from various sources regarding potential non-compliance 
with our regulations and policies. One way we use these reviews is to identify common errors in 
ALJ decisions. The results of these reviews show common errors to be failure to adequately 
develop the record, lack of supporting rationale, and improper evaluation of opinion evidence. 
Furthermore, w'e use the comprehensive data and analysis provided by DQ to provide feedback 
to other components on policy guidance and litigation issues. 

Federal Level 

If the AC makes a decision, it is our final decision. If the AC denies the claimant’s request for 
review' of the ALJ’s decision, the ALJ’s decision becomes our final decision. A claimant w'ho 
wishes to appeal an AC decision or an AC denial of a request for review has 60 days after receipt 
of notice of the AC’s action to file a complaint in Federal District Court. 

In contrast to the ALJ hearing, Federal courts employ an adversarial process. In District Court, 
an attorney usually represents the claimant and attorneys from the United States Attorney’s 
office or our Office of the General Counsel represent the Government. When w'e ft le our answer 


In those in.stances. the AC cither remanded the ca-sc to the hearing office for further dcvelo(7nient or issued a 
decision that modified the hearing decision. 

Since these focused reviews are post-eileciuation reviews, they do not change case ouicomes. 


Page 5 



15 


to that complaint, wc also file with the court a certified copy ofthe administrative record 
developed during our adjudication of the claim for benefits. 

The Federal District Court considers two broad inquiries when reviewing one of our decisions; 
whether we coirectly followed the Act and our regulations, and wiiether our decision is 
supported by substantial evidence of record. On the first inquiiy - whether wc have applied the 
correct law - the court typically will consider issues such as whether the AL.I applied the correct 
legal standard for evaluating the issues in the claim, such as the credibility of the claimanf s 
testimony or the treating physician’s opinion, and whether we followed the correct procedures. 

On the second inquiry, the court will consider whether the factual evidence developed during the 
administrative proceedings supports our decision. The court does not review our findings of fact 
de novo, but rather, considers whether tliose findings are supported by substantial evidence. The 
Act prescribes the “substantial evidence” standard, which provides that, on judicial review of our 
decisions, our llndings “as to any fact, if supported by substantial evidence, shall be conclusive.” 
1'he Supreme Cotut has defined substantial evidence as “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.”"*^ The reviewing court will consider 
evidence that supports the ALJ's findings as w'ell as evidence that detracts from the ALJ's 
decision. However, if the court finds there is conflicting evidence that could al low reasonable 
minds to differ as to the claimant’s disability, and the ALJ’s findings are reasonable 
interpretations ofthe evidence, the court must affirm the ALJ’s findings of fact. 

if, after reviewing the record as a whole, the court concludes that substantial evidence supports 
the ALJ’s findings of fact and the ALJ applied the correct legal standards, the coiut wall affirm 
our final decision. If the court finds either that we failed to follow the correct legal standards or 
that our findings of fact are not supported by substantial evidence, the court typically remands 
the case to us for further administrative proceedings, or in rare instances, reverses our final 
decision and finds the claimant eligible for benefits. 

History of Hearing Workloads and Initiatives 

We have made great strides in reducing tlie heai'ings backlog in recent years. To provide some 
context, T will sketch the history of our hearing workload and our prior attempts to manage its 
increases. 

Hearing Workloads 

When wc established the hearings process in 1940, we designed it to handle a larger number of 
cases, relative to other hearing processes.'* How'ever, hearings originally constituted a small 
workload compared to today’s numbers. In FY 2007, we received nearly 580, GOO hearing 
requests; last fiscal year, w^e received over 859,000 hearing requests, which was a record number. 


Consolidated Edison Co. oj New York v. N.LR.B., .305 IJ.S. 197 (1938). 

■' Basic Provisions .Adopted by (he. Social Security Board for (he Hearing and Review of Old-Age and Survivors 
Insuruiice Claims, at 4 ( Jamiai-y 1940). 
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Legislative activity is one of the catalysts for this growth. Over time. Congress c.vpanded the 
scope and reach of the Act, and these legislative changes resulted in increasing dockets. For 
example, the Social Security Amendments of 1954 created the first operational Social Security 
disability program; it instituted the disability freeze for workers who met the law's deilnition of 
disability."' Due to this legislation, hearing requests increased from approximately 3,800 in 1955 
to 8,000 in 1 956. After the implementation of the Social Security Amendments of 1972, which 
created the Supplemental Security Income (SSI) program, and \.\\e Black Lung Benefits Act of 
1972, hearing requests more than doubled from FY 1973 to lOyS."'' 

As our workloads drove pending levels and processing times up, the courts took notice. Jn the 
1970s, several Federal District Courts entered judgments in statew'ide class actions requiring us 
to hear cases in their Slates within specific timeframes. 

Previous Initiatives 


Over the years, we tried to find ways to meet the demand for hearings. For example, in 1 975 we 
started our first decision-w-riting program. Under this program, stalf attorneys wrote the ALJ 
decisions based on instructions they received ifom tire judges. By lessening the decision- 
writing burden for our .AlJs, we enabled them to issue more decisions. While this change took 
hold, other well-intentioned iniliatis'es have fallen short. 

Disability Process Reengineering 

in 1 993, the agency established a task force to reengineer the disability claims process. The task 
force devised a plan '‘to dramatically improve the disability claim process,” and the agency 
released this plan in September 1994. As a part of this redesign, the plan contemplated two 
changes to the hearings and appeals level. First, the plan created a new position, the adjudication 
officer (AO). The AO would explain the hearings process to the claimant, conduct personal 
conferences, prepare claims, and schedule hearings. Moreover, the AO could allow- the claim at 
any point prior to the hearing if sufficient evidence supported a favorable decision. The plan 
would also allow' claimants unsatisfied w'ilh their hearing decisions to appeal them directly to 
Federal district court, rather than requesting AC review^ 

The plan included 83 initiatives. Interested parties criticized the scope and complexity of these 
initiatives. For example, in September 1 996 the Government Accountability Office testified 
before tliis subcommittee that ihe number of complex initiatives would likely delay the plan's 


■■ W'e compuie reiiremeni benefiis based on earnings; iherefore, a disabled vvorker with a period oi'disabiliiy could 
have experienced reduced or no retirement benellts due to his or her lost earnings. The 1954 amendments 
established the disability treeze, under which we could exclude a disabled worker’s periods of disability when 
calculating his or her retirement benefits. 

For a brief period in the 1970s, the SSI hearing examiners hired to handle SSI cases could hear only SSI cases; the 
ALJs hired to handle Biack Lung cases could bear only Black Lung cases; and the ALJs hired to hear disability 
insurance (DT) cases could hear only Di cases. The lack of an integrated ALJ corps denied flexibility that could 
have helped with the increasing workloads more efficiently. 

Currently, both attorneys and non-attomey .spcciaii.sts may write these decisions. 

'• 59 Fed. Reg. 47887 (September 19, 1994). 
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completion, and that the agency should focus its effons on fewer initiatives."^ Consequently, the 
agency never fully implemented this plan. 

Hearings Process Improvement (HPI) 

In March 1999, the agency released a plan to improve the agency’s management of the disability 
program. As a part of this plan, in .lime 1999 the agency implemented HPI. Tliis initiative 
sought to improve hearing process efficiency by addressing tlie following problems: 1) the high 
number of hearing office staff involved in preparing a case for a hearing; 2) the “stove pipe” 
nature of employees’ job duties; and 3) inadequate management information necessaty to 
monitor and track each case through the process. HPI sought to create a process that fully 
prepared the cases for adjudication by first determining the necessary actions early in the process 
and ensuring that case development or expedited review occurred. A few of the changes HPI 
made to hearing office organization, such as creating the position of hearing office director, are 
still in place today. However, Congress would not fund HPJ as originally conceived, and in its 
truncated form it failed to increase the efficiency of our hearing process to the extent envisioned. 

D is ah i lily Service Improvement (DSl) 

In August 2006. the agency began the roll out of DSl. This initiative sought to streamline the 
entire disability claims process and ensure that the agency made the right decision as early in the 
process as possible. At the hearing level, the record would close after an ALJ decision, and the 
Decision Review Board would gradually replace the AC. DSl also created a new position, the 
Federal Reviewing Official (FedRO), to review' State agency determinations upon the request of 
the claimant; this level w'ould replace the reconsideration level of review'. The Quick Disability 
Determination initiative, w'hich we use today, originated under DSl. How'ever, the 
administrative costs of other features of DSl, such as the FedRO, were more than expected. 
Moreover, the staffing requirements under DSl had very little connection to reducing the 
hearings backlog. 

Hearings Backlog Reduction Plan 

Despite these w'ell-intentioned efforts, the disability backlogs continued to rise. During my first 
week as Commissioner in February 2007, 1 testified before this Subcommittee about the hearings 
backlog. To put it mildly, you were extremely upset about the hardships your constituents faced 
w'hile w'aiting for a disability decision. The backlogs had steadily risen, and the plan T inherited 
to fix those backlogs, DSl, was draining precious resources and making the problem worse. The 
numbers tell the story. At the time, over 63.000 people w'aited over 1,000 days for a hearing, and 
some people waited as long as 1 ,400 days. We were failing the public. Rather than devise yet 
another signature initiative that w'ould not stand the test of time, w'e went back to the basics. 

We developed an operational plan that focused on the gritty w'ork of truly managing the 
unprecedented hearings w-orkload. We made dozens of incremental changes, including using 
video more widely, improving IT, simplifying regulations, standardizing business processes, and 


Teslimony beibre the House Ways and Means SuboommiUee on Social Security, September 12, 1996. 
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establishing ALJ productivity expectations, to name just a few. Imporlantiy, with your support, 
we also committed the resources employees needed to gel this work done. 

We have hired additional ALJs for the offices with the heaviest workloads. We expanded the 
Senior Attorney Adjudicator program, which gives adjudicators the authority to issue fully 
favorable on-the-record decisions in order to conseiwe ALJ resources for the more complex cases 
and cases that require a hearing. 

We opened five National Hearing Centers (NHCs) to further reduce hearings backlogs by 
increasing adjudicatory capacity and efficiency with a focus on a streamlined electronic business 
process. Transfer of workload from heavily backlogged hearing offices is possible with 
electronic illes, thus allowing the NflC to target assistance to these areas of the country. We 
implemented the Representative Video Project (RVP) to allow representatives to conduct 
hearings from their own office space with agency-approved video conferencing equipment. 

In 2010 and 2011, we opened 24 new hearing offices and satellite offices. While a lack of 
funding forced us to cancel plans for additional offices, those we did open are making a 
substantial difference in communities that were experiencing the longest waits for hearings. 

We increased usage of the Findings Integrated Templates (FIT) that improves the legal 
sufficiency of hearing decisions, conserves resources, and reduces average processing time. We 
introduced a standard Blectronic Hearing Office Process, also known as the Electronic Business 
Process, to promote consistency in case processing across all hearing offices. We also built the 
“How Ml Doing” tool that allows ALJs and support staff to view a graphical presentation of their 
up-to-date individual productivity as compared to others in their office, their region, and the 
Nation. 

We expanded automation tools to improve speed, efficiency, quality, and accountability. We 
initiated the Electronic Records Express project, which provides electronic options for 
submitting health and school records related to disability claims. This initiative saves critical 
administrative resources because our employees bum fewer CDs freeing them to do other work. 
In addition, appointed representatives with e-Foider access have self-service access to hearing 
scheduling information and the current Case Processing and Management System (CPMS) claim 
status for their clients, reducing the need for them to contact our offices. We have registered 
over 9,000 representatives for direct access to the electronic folder. We also implemented 
Automated Noticing that allows CPMS to automatically produce appropriate notices based on 
stored data. We implemented centralized printing and mailing that provides high speed, high 
volume printing for all ODAR offices. We implemented Flectronic Signature that allows ALJs 
and Attorney Adjudicators to sign decisions electronically. 

We have Federal disability units that provide extra processing capacity throughout the country. 

In recent years, these units have been assisting stressed State disability determination agencies. 
After evaluating our limited resources, our success in holding down the initial disability claims 


■' Unfortunately, only a small number of representatives have participated in the RVP. Increased participation, 
which may be happening as the cost of the equipment declines, would make our process much more efficient and 
allow us to save money on oftlce space. 
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pending level, and a further spike in hearings requests, we redireeted these units in February 
2012 to assist in screening hearings requests. Our Federal disability units can make fully 
favorable allowances, if appropriate, without the need for a hearing before an ALJ. 

We also listened to criticism from you and others. We have tried to make the right decision 
upfront as quickly as possible. For instance, we are successfully using our Compassionate 
Allowance and Quick Disability Determination initiatives to fast-track disability determinations 
at the initial claims level for over 1 50,000 disability claimants each year, while maintaining a 
very higli accuracy rate. Currently about 6 percent of initial disability claims qualify for our fast- 
track processes, and we expect to increase that number as we add new condition to our 
Compassionate Allowance program. This helps keep these cases out of our appeals process 
altogether. 

Results 


This plan has worked. Average processing time, w'hich stood at 532 days in August 2008, 
steadily declined for more than three years, reaching its lowest point of 340 days in October 
2011 . 

1 want to talk about measuring the hearings backlog. In 2007, filing rates had been stable for 
some time, so looking at the number of pending cases w'as a reasonable, if imperfect method to 
measure progress. 

As the recession hit and the number of requests for a hearing dramatically increased, w'e steadily 
improved our perfoiTnance when measured by average processing time, the best meti'ic for 
tracking progress, pamcuiarly in times when filings are changing rapidly. When people request 
a hearing, they want to know how^ long it will take to get a decision. Much like a line in a store, 
the customer’s experience depends not on how many other people are waiting, but on how 
quickly we help them. Nobody wants to get bumped and jostled; nobody w'ants to stand in a line 
that does not move; and everyone becomes frustrated when there are not enough cashiers to 
handle the customers. With groceiy stores, W'e can choose w-here w'e gel our groceries and 
decide if we are willing to accept a particular store’s customer service, but Americans seeking 
Social Security benellts have only one place to go. With your help, w'c are working to make 
their experience fair, accurate, and timely. 

The most important metric for claimants is how' long they will have to wait for a hearing 
decision; consequently, our primary goal is now' average processing time, wdilch is the average 
number of days it takes to get a hearing decision (from the date of the hearing request). In 
August 2008, people w'aited an average of 532 days. Today they are waiting only 350 days. 

Average processing times also became more uniform across Ihe country. The most dramatic 
improvements have occurred in the most backlogged offices, 'fo provide concrete examples, 
average processing time in Atlanta North dropped from 900 days to 351 days in May 2012. Oak 
Park, Michigan improved from 764 days to 254 days. Columbus, Ohio went from 881 days to 
35 1 days. Currently, no office has an average processing time greater than 475 days. Fifteen 
offices have hit our goal of 270 days or less, and many others are getting close. While our goal 
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is to reach an average processing lime of 270 days by the end of next fiscal year, that number 
depends on our ability to timely hire judges and support stalT. 

These numbers are even more impressive because we have given priority to the oldest cases, 
which are generally the most complex and time-consuming. Five years ago, we defined an aged 
case as one w-’aiting over 1 ,000 days for a decision. At that time, 63,000 people waited over 
1 ,000 days for a hearing, and some people wailed as long as 1 ,400 days, which is a moral 
outrage. Since 2007, w^e have decided over 600,000 of the oldest cases. Each year we lower the 
threshold for aged cases to ensure that we continue to eliminate the oldest cases first. We ended 
FY 201 1 with virtually no cases over 775 days old. Through the steady efforts of our employees, 
w'e now define an aged case as one that is 725 days or older, and we have already completed over 
90 percent of them. Next year, our management goal is to raise the bar on ourselves again by 
focusing on completing all cases over 675 days old. 

This emphasis on eliminating aged cases increases average processing times, so vve also look 
ahead to see how long people in tire queue have been waiting for a hearing. At the beginning of 
FY 2007, the number was 324 days. That number today is just 208 days, a 36 percent decrease, 
and W'e are hopeful that figure will drop again next year. Also, at the beginning of FY 2007, 
nearly 40 percent of pending hearing requests were older than one year. We reduced this figure 
to 14 percent at the end of May 2012. 

To reduce the hearings backlog, we set an expectation that our AL.Is should decide between 500 
and 700 cases annually.'^ When we established that productivity expectation in late 2007, only 
47 percent of the AlJs were achieving it. By the end of May 2012, 72 percent met tlie 
expectation, and w'e expect that percentage to continue to rise throughout this fiscal year. I thank 
them for their hard w'ork. 

This improvement in productivity has helped us make progress despite the significant increase in 
requests for hearings, in F Y 201 1 , we received over 859,000 hearing requests, which is about a 
19 percent increase from what we received in FY 2010. 

Our ALJs are not meeting our productivity goals by “paying down the backlog,” as has 
sometimes been alleged. Instead, over this time period, outcomes across ALJs have become 
more standardized, reflecting an emphasis on quality decision making. There are now 
significantly fewer judges who allow more than 85 percent of their cases than there were in FY 
2007 (see the chart at the end of my testimony). 

We have created new tools to focus on quality. Each quarter we train our adjudicators on the 
most complex, error-prone provisions of law' and regulation. We provide feedback on decisional 
quality, giving adjudicators access to their remand data. We also make available specific 
training to address individualized training needs. 

Moreover, since we are handling more hearings, the number of new Federal court cases filed 
challenging our denials has gone up. In FY 2007, dissatisfied claimants filed 1 1 ,95 1 new cases. 
1'hat number rose to 14,236 in FY 2011, and we project that there will be about 19,100 new 


Tn addiiiun, we limit the limit ihe number of cases assigned per year to an AL.T. 
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cases tiled in FY 2013. Although the actual number of civil actions increased, the ratio of civil 
actions filed versus our denials has declined. Our success in the courts has also improved. In FY 
2011, courts affirmed our decisions in 5 1 percent of the cases decided, up from 49 percent in FY 
2007, and court reversals have decreased from 5 percent to under 3 percent of cases over this 
time. 

President's FY 2013 Budget Request 

1 am concerned tliat despite our employees’ hard work, we will begin to move drastically 
backwards on most of our key service goals. In fiscal years 201 1 and 2012, the difference 
between the President’s Budget and our appropriation was greater than in any other year of the 
previous tw'O decades. Also, last year Congress rescinded S275 million Ifom our IT carry-over 
funding, wiiich will damage our efforts to maintain our productivity increases through IT 
innovation. 

We are starting to see the consequences of these decisions. Not letting you know the 
consequences ofCongrcss’ decision would be a disservice to you, the American people, and the 
agency. Despite our employees’ hard work, the progress in addressing our hearings backlog is 
happening more slowly than the public deserves. It has slowed in the last year, and we lost oui' 
margin for error W'hen, for budgetary reasons, we cancelled our plans to open eight new hearing 
offices in Alabama, California, Indiana, Michigan, Minnesota, Montana, New York, and Texas. 

We are doing what we can to compensate. We are hiring additional ALJs, albeit fewer than we 
had planned, and using our reemployed annuitant authority to bring back experienced judges 
who have recently retired. We are maintaining a high support stalT-to-ALJ ratio to ensure cases 
are ready to hear, and we are allowing the hearing offices to work overtime to try to keep up with 
the surge in hearings. 

We need your support and we need a timely and adequate supply of well-qualified judicial 
candidates from the Office of Personnel Management (OPM). If we are not appropriately funded 
and we cannot timely hire enough qualified ALJs and support staff, our progress will erode. We 
also need our projections for the number of initial claims and hearing requests to be on target if 
we are to achieve our goal of an average processing time of 270 days by the end of next year. 


1 urge Congress to support the President's request because we have proven that we deliver when 
w e are properly resourced. Through the hard work of our employees and technological 
advancements, we have increased employee productivity by an average of about four percent in 
each of the last five years, a remarkable achievement that veiy few- organizations — public or 
private — can match. 

Conclusion 


Congress made eliminating the hearings backlog our lop priority. If you told me in 2007 that we 
would have to contend w'ith budget cuts for two straight years and the most severe economic 
dow'nturn since the Great Depression, J would have said that it would be impossible to eliminate 


We have also closed most of our remote hearing sites. 
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the backlog. The fact that we are stili in a position to realize this goal is a testament to our 
employees' dedication and skill. Amid huge economic and budgetary' unpredictability, vve have 
stayed focused on eliminating the causes of your moral outrage in 2007. Now we need Congress 
to enact the President’s Budget request so that w'e can meet our important commitments to the 
American people. 


Page 13 
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Number and Percentage of ALJs with 100*^ Dispositions in Allowance Rate Groups 



Chairman JOHNSON. Thank you, sir. Appreciate your testi- 
mony. And since this may he your last meeting with us, we thank 
you for your service to Social Security and to the government. 

Mr. ASTRUE. Thank you very much. I have been actually wax- 
ing a little sentimental. I realized it has been 27 years since I first 
testified before the Ways and Means Committee, and it is a real 
privilege to work with an institution that touches the American 
public in so many ways from taxes to health care to Social Security 
to trade. 

Chairman JOHNSON. Thank you. As is customary, for each 
round of questions, I will limit my time to 5 minutes and ask my 
colleagues to also limit their questioning to 5 minutes as well. 

Options that would allow Social Security to better manage the 
hearing process. Commissioner, protections are included in the Ad- 
ministrative Procedures Act to ensure that Administrative Law 
Judges are able to make decisions without agency interference. In 
our next panel. Judge Frye testifies that using an APA official pro- 
tects a claimant’s constitutional right to due process, but Professor 
Lubbers from our next panel says the Supreme Court has not 
agreed with this rationale in the case of hearing for benefits. Also, 
Professor Lubbers testifies that ALJs are not required by Social Se- 
curity law. 

You have said that ALJ decisional independence places limits on 
your ability to manage the performance of judges even when some 
judges process far fewer or far more cases than peers or award or 
deny far more or fewer cases than their peers. And you have also 
discussed your challenges with the Office of Personnel Manage- 
ment providing you with qualified ALJ candidates, including the 
fact that they don’t do background checks, even for lifetime ap- 
pointments. 

And you have also told us that disciplinary action against an 
ALJ takes up to 2 years to process while the judge can stay home 
with full pay and benefits. Given all of this, why do we need ALJs 
at all to do the work? 

Mr. ASTRUE. I was trying to figure out what the question was 
going to be. 
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I think the question has been asked several times before, and I 
know we got Professor Lubbers’ testimony right before the hearing 
so I did take a quick look at the statute. The general authorizing 
language for conducting hearings doesn’t specify administrative law 
judges. That didn’t stop me from trying to look at the statute, and 
I think there is some — we will get back to you on the record, but 
it looks to me, and I will be interested in what my friend, Mr. Lub- 
bers, and what Judge Frye have to say, it does look to me in other 
places in the statute that Congress has assumed that the ALJs are 
now part of the process, and I think we will have to go back and 
give you a formal opinion for the record on that. But I am looking 
specifically at 42 USC 423(h) as one example where Congress 
seems to assume that they are in fact embedded in the process at 
this time. 

[The information follows: Transcript Insert 1] 
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The Adminislralive Procedures Act (APA) formal adjudication procedures 
contained in 5 U.S.C. §§ 556 and 557 apply, with some exceptions, "in every case 
of adjudication required by statute to be determined on the record after opportunity 
for an agency hearing. ..." 5 U.S.C. § 554(a). In an “APA hearing” under section 
554, one requirement is tliat the presiding official at the hearing shall either be 
“the agency; . . . one or more members of the body which comprises the agency; 
or . . . one or more administrative law judges. ...” 5 U.S.C. § 556(b). 

The issue of whether a Social Security hearing is a formal adjudication over which 
an ALJ is required to preside has never been definitively resolved. Neither the 
text nor the legislative history of the Social Security Act (Act) itself explicitly 
requires that the hearing under the Act be held "on the record." Rather, sections 
205(b) and 163 1(c)(1)(A) of the Act state that if a hearing is held, the 
Commissioner "shall, on the basis of evidence adduced at the hearing, afTirm, 
modify or reverse the Commissioner's findings of fact and such decision." in 
Richardson 402 U.S. 389, 409 (1971), the Supreme Court agreed with 

the Government’s position that it need not address the broad issue of w hether the 
APA applies to our hearings process. Instead, the Court stated that “We need not 
decide whether the APA has general application to Social Security disability 
claims, for the Social Security administrative procedure does not vary from that 
prescribed by the APA. Indeed, the latter is modeled upon the Social Security 
Act.” 

Congress itself has made differing statements over the years regarding the 
applicability of the formal adjudication provisions of the APA to our hearing 
process. Congress has sometimes indicated its belief that our hearings are formal 
adjudications under the APA and has explicitly referred to the use of ALJs in some 
provisions in the Act. See section 206(a)(3) of the Act (referring to a review' of 
attorney fee awards under section 206(a) of the Act by the ALJ); section 
223(h)(1) of the Act (referring to the award of interim benefits in certain cases 
“in which an administrative law judge has determined after a hearing” that an 
individual is disabled.) On the other hand, Congress has also stated in legislative 
history that our use of ALJs is not required by law. See H.R. Rep. No. 103*670, at 
98, 103rd Cong., 2nd Sess. 
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Chairman JOHNSON. Yeah. I don’t think it is mandatory at all 
under congressional edict. Professor Pierce on our next panel rec- 
ommends eliminating the role of ALJs as decision makers or at 
least amending the law to make it clear that Social Security has 
the power to evaluate the performance of judges and take needed 
action. And in my opinion, you don’t have that. 

What are the pros and cons of changing the law to make clear 
that Social Security has the power to hire their own judges and 
evaluate their performance? 

Mr. ASTRUE. Well, I certainly think that when this committee 
was regularly reviewing the performance of the Office of Personnel 
Management regarding the ALJ process, that was very constructive 
from my point of view. We saw real progress that we had not seen 
in the previous decade. Since the last time that we testified to- 
gether, I think that it has not — that change has disappeared. And 
so I do think — Commissioners have heen testifying since 1977 be- 
fore this committee about difficulties with 0PM on the administra- 
tive law judge process. I think that you need to look at this with 
some intensity and say has that agency consistently and timely 
provided quality judges, not only for us, but for all Federal agen- 
cies. 

And I think that the definition of qualified that they use is to- 
tally inappropriate because in order to be a judge, there is a high 
level of professional accomplishment and a high level of moral 
character that should be required. And when we say well qualified, 
we are using a different standard from what the Office of Per- 
sonnel Management has been using, and I think the fact that we 
have made so much progress in the last 5 years comes from using 
that higher standard. 

Something that I think you should be pleased about, Mr. John- 
son, because I know it has been one of your concerns, is the num- 
ber of outliers has been reduced dramatically in the last 5 years. 
If you look, you have used the 85 percent standard. We have gone 
from almost 20 percent to about 5 percent that are allowing more 
than 85 percent of those cases, and that is largely the influence of 
hiring right. A judge who is arrogant, who behaves badly, is also 
not going to apply the statute that you have enacted faithfully. 

So I think the emphasis on quality in the judges is important, 
and I have to say, over decades I don’t think the standard of the 
Office of Personnel Management has been high enough. 

Chairman JOHNSON. Well, I think they have no requirements 
for judges, and we need to get some in. I am going to ask one more 
question. 

Last December, the Wall Street Journal published an article en- 
titled “Two lawyers strike gold in U.S. disability system.” The arti- 
cle is about a law firm. Binder & Binder, which collected $88 mil- 
lion in fees, all paid from claimants’ past-due benefits. In their tes- 
timony, Professors Pierce and Lubbers of our next panel refer to 
the incentive representatives may have had to drag out cases since 
the fees are a percentage of the client’s past-due benefits. 

Is it true that the longer it takes to get a decision, the higher 
the representatives’ fee will be? 

Mr. ASTRUE. Yes, it is, Mr. Chairman. 

Chairman JOHNSON. And you don’t agree with that, do you? 
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Mr. ASTRUE. Well, I think it has been a concern for many years. 
In I think it was 1987 when this subcommittee took up the attor- 
ney fee matter, I was part of the team on the other side that raised 
some concerns about the economic incentives of the current system. 
So it is clearly a risk. 

I think most of the attorneys and representatives most of the 
time are very honorable about not abusing the system, but the in- 
centive is there, and I think we do see a significant minority of rep- 
resentatives abusing the system from time to time, both in this and 
manipulation of assignment of judges. 

Chairman JOHNSON. Part of the problem is they are appointed 
for life. You can’t get rid of them. 

Mr. Becerra, you are recognized for 5 minutes. 

Mr. BECERRA. Mr. Chairman, thank you, and Commissioner, 
thank you for being here and also thank you for your years of serv- 
ice to the people of this country. 

Let me make sure, I want to be clear on something. The FICA 
tax, which everyone pays when they get their paycheck every week 
or month, they see a deduction for FICA, that is the money that 
goes into Social Security and Medicare, the FICA tax that we see, 
the contribution that workers make and have been making for 77 
years to the Social Security Trust Fund and the Social Security 
system. 

That FICA tax money, which is used to cover Social Security, 
covers benefits and also your operating expenses. 

Mr. ASTRUE. Yes. It is a specific appropriation. We can’t just 
tap that money. It is a specific appropriation that is then drawn 
from the trust fund, yes. 

Mr. BECERRA. So Congress sends you money, it is appropriated 
money, and ultimately Congress gets reimbursed by the trust fund 
for the money it has given to you to operate. 

Mr. ASTRUE. I am not sure I fully follow the question, Mr. 
Becerra. 

Mr. BECERRA. So the money for you to pay your employees and 
to cover all of your overhead, your lights, your computers, you don’t 
get extracted directly from the trust fund. The trust fund has the 
money. You get an appropriated amount, then Congress makes 
sure that the trust fund covers what the appropriation was? 

Mr. ASTRUE. Yes, I think that is essentially right. 

Mr. BECERRA. So essentially workers, when they make that tax 
contribution, the FICA tax contribution, they are paying for the 
cost not just of the benefits for today’s Americans who are retired 
and getting a pension benefit through Social Security or who are 
disabled and getting a benefit, those workers through their FICA 
taxes are also paying for the cost of administering all of the Social 
Security program? 

Mr. ASTRUE. Yes, that is right. 

Mr. BECERRA. Yet, we are finding that Congress, and I think 
you said something in your testimony, that Congress so far this 
year is — you are going to be getting a lower amount than you re- 
quested in your budget. I think you said something in your testi- 
mony. I was struck by it. Something over the past 2 years, the gap 
between what the Social Security Administration needs to serve 
the American public and the resources actually appropriated by 
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Congress was the biggest, the gap was the biggest it had been in 
20 years. So as I say, it has been more than $2 billion short of 
what it needed to process all claims promptly, reduce wait times 
for disability cases, answer its phones and perform all of the other 
work it does to serve the American public. 

So no matter how hard your employees at SSA work or how well 
you prioritize, eventually Americans are going to be paying the 
price for the shortchanging of your agency when it comes to the 
budgetary needs that you have. And so when you mentioned the 
wait times for these appeals hearings or the wait times to have 
your initial application processed, that is the consequence of not 
having the resources to get the work done. 

Mr. ASTRUE. Yes, and let me stress that I think we are dif- 
ferent from most other Federal agencies in that because of demo- 
graphics and because of the recession our workloads have gone up 
dramatically. You know, we are not like certain other agencies that 
can simply prioritize things differently. When people come and 
apply for benefits we have to process those claims, we have to proc- 
ess the appeals. We are taking in more than a million applications 
more each year between disability and retirement than what we 
had originally projected driven by the recession, and I think in fact 
if this recession had been less deep and less long, it would have 
made a huge impact on the hearings backlog. I think we would be 
at the 270 by now if the recession hadn’t been so deep and long. 

Mr. BECERRA. So the recession is making the problem deeper 
and more people are applying but you are getting less money to try 
to operate and provide those services. My understanding is that 
you have already had to close a case processing center and that you 
have had to cancel the opening of eight new hearing offices and a 
telephone service center that could have served quite a few of these 
folks who are applying for services and benefits. 

Let me ask one other question with regard to your ALJ policy, 
the policy for these judges, and thank you, by the way, for your 
commitment to review some of the policy changes that you are try- 
ing to move forward with, and in this case with regard to the dis- 
closure of the names of these judges at the hearing level in advance 
of the hearing, we had a conversation about that. Can you real 
quickly, and my time is going to expire soon, just give me a sense 
of the status of your review and when do you expect to take steps 
to revise this policy in light of the concerns that have been raised 
about the perhaps over broad nature of the policy itself and how 
it might be detrimental to those applicants for disability benefits. 

Mr. ASTRUE. Right. We viewed the policy, I think, and have 
from the get-go really as a stopgap until we come up with a broad- 
er, more effective solution. I think this is an issue that caught us 
a little bit off guard. I don’t think until our management informa- 
tion got better we didn’t realize how much the system was being 
manipulated and in how many ways and at what cost to the integ- 
rity of the system. 

We have a team working on this. I have met with the team. We 
are meeting again the second week in July. I think on the initial 
reaction, we don’t think — the good news is we don’t think that we 
need to come to Congress for statutory changes. We think that we 
can address this with a pretty complicated mix of administrative 
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initiatives and regulatory initiatives. What the exact mix of those 
are and whether the administrative things that we could do more 
quickly make sense without some of the regulatory initiatives, we 
are not sure yet. So we have, to say we have a plan at the moment 
would he overstated. I think we have more of a plan to have a plan. 
But I think we will have a better sense late July, early August. But 
it would have to go through the rulemaking process on key parts 
of it. That will mean it will he a little slow. It is a particularly dif- 
ficult time of the year to get things through the rulemaking process 
but we are working on it. We will do the best we can as fast as 
we can. 

Mr. BECERRA. Thank you. Thank you, Mr. Chairman. 

Chairman JOHNSON. Thank you. Mr. Marchant, you are recog- 
nized. 

Mr. MARCHANT. Thank you, Mr. Chairman. Welcome, Commis- 
sioner. Thank you for your visit last week. We had a good visit. 

Mr. ASTRUE. It was indeed. 

Mr. MARCHANT. I appreciate it. State Disability Determina- 
tions award roughly 79 percent of all awards at a cost of about a 
third of what it costs a judge to process a request for a hearing. 
Beyond compassionate allowances and quick determination 
screenings that you already have in place, what can be done, what 
more can be done to resolve the deserving claims at the State level? 

Mr. ASTRUE. I think that is a great question. I think — and very 
timely. We just issued a press release I believe on Monday on what 
I think is one of the most significant things will change the basic 
paradigm of how we do business. 

An enormous amount of our administrative budget is spent chas- 
ing down, collecting, and organizing stray, generally paper medical 
records. And we often don’t know for sure that we have them all. 
So it is not only a big cost, a big source of cost and delay but also 
of inaccurate decisions. When we move to a world where most 
Americans have a completely electronic medical record, it will enor- 
mously improve what we are doing. We have done some small pi- 
lots with a few of the providers and insurers who are already there. 
What we have started now with Kaiser Permanente is our first 
large-scale effort in this area, and I think this is going to be tre- 
mendously important, and it is going to take probably 3 to 5 years 
to work out the arrangements, and the private sector is moving 
slowly for a variety of reasons. But we are going to get there, and 
you will see 3 to 5 years from now a dramatic improvement I think 
in our costs, our speed, and our quality when we can essentially 
push a button and in most cases get a complete medical record 
electronically. 

Mr. MARCHANT. And during the entire process, the medical 
record stays open throughout the entire appeals process? 

Mr. ASTRUE. Yes, that is right. 

Mr. MARCHANT. So is there any merit to closing the records at 
some point so that somebody that is making the decision can actu- 
ally make a decision without having to the next day take in new 
information and make another decision? Is there a fair process 
where you close the case? 
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Mr. ASTRUE. Well, we thought so, and in the New England re- 
gion, we still have closure of the record before the ALJ 5 days be- 
fore the hearing. 

To use the phrase from the testimony, to put it mildly, this sub- 
committee took umbrage when we tried to propose that notice and 
comment rulemaking and made it extremely difficult for the agency 
to pursue that. But we proposed that and had to withdraw that in 
2008, I believe. 

Mr. MARCHANT. Okay. And the last question I have for you, 
and I come from a State legislative background, and I believe that 
the local. State determinations are probably the most efficient ones. 
But with the rise of disability claims that we have seen in the last 
few years and with the State having an integral part of the quali- 
fication for unemployment benefits and the State also having an es- 
calating Medicaid expense, have you noticed, or is there a trendline 
where States are trying to shift people from unemployment into 
disability and then from disability where they stay on disability, I 
think it is 2 years, and then they go from Medicaid to Medicare, 
and the State then basically can shift them from the Medicaid ele- 
ment where they are putting a match in over into the Medicare ele- 
ment? Do you see States that are developing a philosophy towards 
that? 

Mr. ASTRUE. Anecdotally, we think the answer to that question 
is yes to some extent. Maybe not so much unemployment as TANF. 
We actually brought in an academic expert a few years ago to help 
us try to track and document that. It has been very difficult to pro- 
vide hard evidence of that. But we do think that there are States 
that for their own budget reasons are putting up barriers to State 
benefits and requiring an application to us for disability even 
though there is no reason to believe that the person is disabled. So 
we do see some of that. How big, how big a factor that is, I don’t 
think that we know. I think it is relatively small, but it is an abuse 
that exists and we wish that States would not do that. 

Mr. MARCHANT. Thank you, Mr. Chairman. 

Chairman JOHNSON. Thank you. Mr. Brady, you are recog- 
nized. 

Mr. BRADY. Thank you for the discussion. Representative 
Merchant, about the need to make these determinations as early 
as possible. But Commissioner, thank you for your service and 
leadership of the agency and wish you well. 

Mr. ASTRUE. Thank you. 

Mr. BRADY. Going forward. 

You have a great servant’s heart. So thanks for what you are 
doing. 

Mr. ASTRUE. Thank you. 

Mr. BRADY. Two questions. One dealing with fraud both at the 
front end and those applying for it at the back end. There are peo- 
ple who are capable of working but — and do but defraud us in the 
process of continuing disability reviews. What is the status of our 
efforts to fight fraud within disability and what more can we do 
again to capture the money we really need for people who are truly 
disabled? 

Mr. ASTRUE. Sure. So, I know that I and other Commissioners 
have been through this in the past. And I know that there have 
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been efforts to come up with a mechanism that would allow us to 
do this that hasn’t been successful yet. But the single most impor- 
tant thing is timely review of existing beneficiaries. We all know 
that there is an enormous payback to the taxpayer from timely con- 
tinuing disability reviews. Those have dropped dramatically in the 
years before I got here. They have gone up dramatically. But re- 
member, I don’t set them. I come and I plead and I beg here in 
Congress, and I have been somewhat successful so the number has 
gone up pretty significantly and substantially but it is not where 
it should be. And this past year we had to reverse, we were geared 
up, we thought, both committees in appropriations passed 582,000 
and then at the last minute the bill passed and the number was 
435. And we had to not only not hit a more appropriate level, we 
had to reallocate a lot of resources halfway through the fiscal year. 

Coming up with a mechanism so that the agency has the re- 
sources to do that work is, I think, tremendously important. I think 
some of the new technologies that we have put in place have very 
high returns as well. We have ways now of checking assets with 
banks. The early returns were 20 to 1 return. We don’t think we 
are going to see that on an ongoing basis. We don’t know yet what 
the return is, but the return on that is very high. We are trying 
to come up with a similar system for other types of assets, real es- 
tate assets, and things like that. 

Also, I put in a pitch for the Inspector General for budget rea- 
sons, the number of CDI units which are these joint SSA, IG, local 
law enforcement units which have been very successful, I think, on 
the whole. The number of those that we have are going down rath- 
er than up, and I think that is penny wise and pound foolish. 

Mr. BRADY. How about at the front end? One, thank you for 
that comment on timely reviews. How about on the front end and 
through the process, not just those who are hiding assets but those, 
and providers who are enabling those to try to defraud the system 
with medical disabilities. What percentage of applicants are we 
now identifying through the process on the front end? 

Mr. ASTRUE. Right. 

Mr. BRADY. You know, who are attempting to defraud the sys- 
tem? 

Mr. ASTRUE. It is relatively small, but the disability examiners 
are actually quite good about being alert on these things and they 
do do a significant number of referrals. Some of our administrative 
law judges have been very sharp about this, too. One of the more 
spectacular ones that we are working on now came because of a 
very alert ALJ. 

I would say if you were going to focus on one thing, I think that 
the treating physician rule historically, you know, relied on a dif- 
ferent paradigm. You know, there was a time when we all had a 
Marcus Welby as a personal physician, and that is not true any- 
more. In fact, we are increasingly seeing physicians who are essen- 
tially extensions of the lawyers doing the representation, I mean 
often sometimes physically housed within those complexes. 

I don’t know that those kinds of physicians should be given the 
same deference that the court interpretations of your statute re- 
quire us to do, and the courts are also all over the place in terms 
of treating physician. 
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I know there is always a lot of skepticism about the agency’s 
view on this. So what I would say to you is get some good outside 
advice on that. At least reconcile the conflicting court interpreta- 
tions so that we do this uniformly and fairly around the country. 
But I think it is also a fair question to ask, given how the world 
has changed, is the rule that struck people as appropriate 34 years 
ago still appropriate today. 

Mr. BRADY. Are there signiflcant resources and are there insig- 
niflcant punishments for either physicians who are complicit or 
complainants’ reps who are complicit? Do you think we have what 
is needed in place to prevent that type of fraud? 

Mr. ASTRUE. Probably not. I think we have tried to do more. I 
will be candid with you. I think that there is probably more we can 
do administratively. We are struggling with the resources, I think, 
but we are trying to do that. I think there probably are some places 
where we could use some more help from the Congress. So if I 
could get back to you on the answer for the record on that I think 
it would be a better response. 

[The information follows: Transcript Insert 2] 
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There is an emerging trend in private disability practice in which attorneys hire 
doctors to work within their practices as in-house suppliers. These types of 
associations, sometimes called multi-disciplinary practices (“MDP”) or 
Alternative Business Structures (“ABS”), are becoming more prevalent in the 
States where they are permitted as a way to provide clients '’‘one-stop shopping.” 
However, in the disability programs, the close association of claimant 
representatives and doctors can foster the proliferation of questionable medical 
evidence. For example, in one case, a claimant’s law firm had a practice of 
obtaining medical reports from a small group of physicians; in many instances, the 
wording of the reports was often identical to those submitted in previous cases. 

The court found that, while the AL.1 may consider the boilerplate nature of a report 
as one factor in determining the appropriate weight to afford the report, the ALJ 
may not summarily reject a report solely because it contains some language 
repetitive of portions of a previously submitted report. Miller v. Commissioner of 
.Socjal Security, 1 72 F.3d 303, 305-306 (3d Cir. 1 999). 

Our regulations prohibit representatives from knowingly making or presenting 
false or misleading oral or wTilten statements, assertions or representations about a 
material fact or law. The regulations do not, however, specifically address some 
of the emerging issues related to MDPs or ABSs, and they do not prevent a 
representative from repeatedly using the same doctor to provide medical opinions, 
as long as the representative does not violate our rules on making false or 
misleading statements, We have the authority to regulate further in this area than 
we have, but the administrative costs of monitoring these MDPs and ABSs for 
questionable opinions would be extremely burdensome. 

riie Act permits us to prescribe rules and regulations governing the recognition of 
agents or other persons, other than attorneys, who represent claimants before us. 
However, an attomey in good standing who is admitted to practice before the 
highest court of his State or residence or a Federal court “shall be entitled to 
represent claimants before” us. If Congress authorized us to set rules for 
recognizing practicing attorneys in the same way that we can for non-attorney 
representatives, we could better regulate the use of MDPs, ABSs, or similar 
arrangements by attorneys, and thereby diminish the opportunity for the kind of 
questionable activity that these types of associations may foster. 

Congress may also find it appropriate to study the general issue of w hether and 
under what circumstances it may be appropriate to accord w'eight to a physician’s 
opinion regarding the nature and extent of an individual’s limitations. For 
example, in a related context, the Supreme Court has found that the Employee 
Rerirement Income Security Act of 1974 does not require plan administrators to 

insert 

accord special deference to the opinions of treating physicians in administering 

disability plans under that statute. B l a c k and De c k er D i sa b i l i t y P l a n v . N o r d, 

538 U.S. 822 (2003). In light of the changes in health care practice in recent 

years, it would also be appropriate to review that issue in the context of Social 

Security disability programs. 


Mr. BRADY. Great. Thank you, Mr. Chairman. 
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Chairman JOHNSON. Thank you. Mr. Doggett. 

Mr. DOGGETT. Thank you, Mr. Chairman. And thank you, Com- 
missioner. 

I have a follow-up on the same two concerns that Mr. Becerra 

y»0 1 QOm 

Mr. ASTRUE. Sure. 

Mr. DOGGETT. Eirst with reference to your budget, the moneys 
that finance your budget are from taxes that have already been 
paid and are being paid. Those taxes are not going down. It is a 
question of whether we provide the resources to Social Security to 
effectively and efficiently provide the services that a worker who 
has the misfortune of disability would expect. And you mentioned 
some goals on appeals, for example. 

Is it correct that currently, that you do not have the resources 
to replace Social Security Administration employees who retire or 
depart to another job? 

Mr. ASTRUE. As a general matter, Mr. Doggett, yes, that is cor- 
rect. We have got a hiring freeze in place with some very limited 
exceptions that relate to backlog reduction. 

In addition, we have, and I will give you the exact number for 
the record, probably slightly over a thousand temporary employees 
that basically we are waiting to see what happens with sequestra- 
tion. We have gone up to the 1 percent statutory limit more or less 
on the retired annuitants. We have also, to the extent that we have 
made exceptions in the hiring over a lot of objections from some of 
my people, I have said the people that have been with us the long- 
est, that is where our obligation is first. So to the extent that we 
have done hiring in the last 6 months it has been temporary so 
that if we have a deep cut under sequestration, we will let those 
people go and take less out of the people that have been working 
for us for 20 , 30 years. So we have got a large group of people who 
are hanging in the balance waiting to see what happens with se- 
questration. 

[The information follows: Transcript Insert 3] 

INSERTPAGE35 

We cui'rently have over 1,100 temporary employees. Due to the uncertainty of the 

budget situation in FY 2013, we do not know whether we will be able to retain 

these employees. 


Mr. DOGGETT. And while your oral testimony referred to the 
significant progress you have made in reducing the backlog on the 
time that an appeal takes, those numbers are beginning to trend 
back up, aren’t they? In recent months they have gone up from the 
low that you talked about last October? 

Mr. ASTRUE. Slightly. And I think statistically I would call it 
approximately level. And there is some wobble. I am swearing in 
40 judges tomorrow and we have got some more coming. So I think 
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that by the end of the year there is a good chance that we will be 
essentially level for most of the year. 

Mr. DOGGETT. Is it unlikely that you can meet your objective 
of 270 days unless your budget is fully funded? 

Mr. ASTRUE. Yes. So let me, let me be totally forthcoming. I 
think we were making extremely good progress on the 270. There 
were doubters. So Congress asked GAO to look at it and they gave 
us a 78 percent probability a couple of years ago of hitting it. I will 
be honest with you, it is very unlikely we are going to hit the 270 
on time now. And it is a combination of the recession, timely judges 
from 0PM, and funding for staff. I am doing all I can on each of 
those three things, but those are the critical factors. 

Mr. DOGGETT. Let me turn to my second concern, and that is 
the question of the change that was made last December so that 
someone who is coming to bring an appeal can find out who the 
judge is. 

Mr. ASTRUE. Right. 

Mr. DOGGETT. And I have been a judge before coming to Con- 
gress and I have also been a litigator, and it was always important 
to me whether I was bringing a claim or defending a claim to know 
who I would be presenting that claim to. As it relates to in-person 
conferences, not video conferences, is there any good reason why 
the practice that Social Security has followed in the past of letting 
someone know before they walk in the hearing room who the judge 
is, why that ought not to be continued? 

Mr. ASTRUE. Yes. So I think in fact it embodies a fairly impor- 
tant principal of justice. And again, I think if we had realized the 
extent to which random assignment was being manipulated, we 
would have acted sooner, and that is because when you have as 
much manipulation as we are concerned that we have, the con- 
sequence of that is that the 15 percent of the claimants who are 
not represented are, by definition, getting the stingiest judges. And 
I don’t think, I mean, these tend to be the people who are the least 
sophisticated and tend to be the people who are the most impover- 
ished. And I don’t know how you can say 

Mr. DOGGETT. If it is in fact random assignment, why can’t you 
announce who the judge is before you walk in the room? 

Mr. ASTRUE. But Mr. Doggett, it is not random assignment. 
What we have discovered is that claimants’ reps have found a num- 
ber of ways to manipulate the system and that the principle of ran- 
dom assignment has been violated in any of a number of ways. 
This is why it is taking us so long to come up with a fix. It is not 
just the video hearings, it is not just, you know, the particular 
problem we had at Huntington. As we have dug into this, there are 
a variety of problems around the system that come from non- 
random, you know, the random assignment being violated. And 
what we are trying to do is get a handle on that as best we can 
with a permanent solution. But in the meantime, I don’t think it 
is fair or appropriate that the people who are, as a general matter, 
on the bottom end of the spectrum get the judges that are least 
likely to award them benefits. I just don’t — I mean, we are sup- 
posed to be representing these people, too. And that is what judges 
are supposed to do when they come into hearings. They are not 
supposed to be 
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Mr. DOGGETT. I hope you will supplement the record on specifi- 
cally what — if there is random assignments, specifically what has 
occurred that you can’t resolve in some other way than denying an 
opportunity to find out who the judge is before you walk in the 
room and on video conferences specifically so long as there is agree- 
ment that if you agree to a video conference, you get the judge that 
is assigned in the video conference, what is wrong with that? 

Mr. ASTRUE. If you allow a friendly amendment to your request, 
what I would like to do is come up and brief staff because several 
of these issues that have come up which are not public have or po- 
tentially have a law enforcement dimension to them. So I would 
rather not lay that out in the record. And I also would rather not — 
to the extent that we are being defrauded or the system is being 
abused, I would rather not lay out publicly how it is done as a 
roadmap for others until we can do this. So what I would like to 
do, and hopefully we can do this on a friendly, bipartisan basis 
with the majority and minority staff, is come up and go through 
some of these other things that we have come across that have 
given us the basis for significant concern. 

Mr. DOGGETT. Thank you. 

Chairman JOHNSON. There is a little bit of manipulation 
among the law firms, too, that represent some of these people. 
They are in it for the money. 

Mr. BECERRA. I think that is more on the video. 

Mr. DOGGETT. And that is why because he really didn’t respond 
on the video part. If you agree to a video hearing and you get what- 
ever judge is to be assigned at random from one of the national 
centers, why isn’t that sufficient protection on video? 

Mr. ASTRUE. Well, because under the current rules, you are al- 
lowed to manipulate and pick and choose. You can see who you get 
on the video and then you could decide to decline. 

Mr. DOGGETT. But if you are restricted and your only choice, 
and you change it and your only choice is to get the judge assigned 
on the video, why isn’t that sufficient? 

Mr. ASTRUE. Well, we are looking exactly at doing that, but I 
believe that my, at least interim advice from general counsel is 
that I need to do that through notice and comment rulemaking. 
The other thing, again without compromising what is happening, 
the other technique, and I am concerned also about this on some 
other levels from a claimant’s perspective, is that a number of reps 
who have gotten into the practice of simply withdrawing an appeal 
and then refiling. And that is another way in which random assign- 
ment has been manipulated in some part. And some of this is our 
fault. Some of this, you know, I don’t know that we have been en- 
tirely consistent even in applying our own rules. So it is a difficult 
problem. It is an important principle of justice to get this right. 
And we are trying to take the time to do this right. And in the in- 
terim I think what we are doing we acknowledge it is not perfect 
and we have not represented that we want to continue to do it in- 
definitely. I would be delighted to go back to telling people who the 
judge is. I don’t think it is the — I think the criticism is a little bit 
overwrought in that, you know, it is the same, VA, NLRB, I don’t 
believe you get notice of the judge. Most worker’s comp you don’t 
get notice. 
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I, too, was a trial attorney in my reckless youth. In the Massa- 
chusetts Superior Court, at least in 1985, when I tried my first 
case, you didn’t know who your trial judge was until you walked 
in and then it changed on a monthly basis. So you know you 
couldn’t really design a case for the predilections of a judge because 
a judge would change multiple times over the course of a trial. 

So again, I am not defending what we are doing. And I have 
been, I think, straightforward. I don’t want to continue. I would be 
perfectly happy to put the judge’s name back on. But I don’t want 
to do it until I fix things that are important for the integrity of the 
system. 

Mr. DOGGETT. Thank you. Thank you, Mr. Chairman. 

Chairman JOHNSON. That was a good answer. Thank you so 
much. And, you know, during your term you have worked with two 
different administrations and your dedication to doing the job to 
the best of your ability has never wavered in my view. The Amer- 
ican people and we are grateful for your focus on the disability pro- 
gram. During these challenging times and along with your achieve- 
ments, thanks for your service, your leadership. 

I have one final question. Based on your experience, what advice 
would you give your successor? 

Mr. ASTRUE. Buy a flak jacket. I think that the most important 
thing is to realize that you do take a lot of criticism in this job. 
And it is because Social Security is such an important institution 
to the public and the expectations are very high. We are in a world 
where it is going to be very hard to satisfy those expectations in 
the coming years. 

What I would urge my successor to do would be in part to urge 
all of you, you know there are several ways to try to do this better. 
You know, one is to spend more money on the status quo. The 
other is simplification, and we have tried to do what we can from 
a regulatory point of view. This committee I don’t think has ever 
gone systematically back through the Social Security Act and say, 
well, is what we made sense in 1964, 1977, 1992, doesn’t make 
sense today. And it is an extraordinarily complicated act. And I 
think that there are opportunities where we shouldn’t come — any 
kind of partisan divide where we can say look, let us just make it 
simpler. I mean, one of the things that saved us the first year, we 
did administratively, is we realized for 30 years we have been re- 
quiring original birth certificates brought into the office or mailed 
to us with every retirement application and we did not need that 
because we could authenticate through other more modern needs. 
It made sense in 1965, but it did not make sense in 2007. 

I think there are a lot of opportunities to straighten out. This is 
only one small part. This is probably only about 10 percent of the 
Social Security Act right here, and I think that we can find oppor- 
tunities — maybe you should get some outside expert advice, but I 
think you could find a lot of ways to simplify it that would lower 
our administrative costs. So if you don’t want to give us the money, 
there are other ways to do it. And I think that, I actually regret 
that I hadn’t given this speech a little bit earlier and asked you to 
consider doing that. And I think for the next person I think it is 
good advice. 

Chairman JOHNSON. Modernize the system. We can do that. 
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I forgot Mr. Smith. I apologize. I forgot Mr. Doggett first. So you 
are the second one. You are recognized. 

Mr. SMITH. Thank you, Mr. Chairman, and thank you. Commis- 
sioner, for your service, and certainly for your time here today. 

Going back to I think what Mr. Doggett was talking about a little 
bit, my office has worked with a situation where it is our under- 
standing that an applicant’s attorney recommended the applicant 
request a delay of their hearing because they felt they would get 
a different, perhaps a more favorable hearing from a different ALJ. 
Obviously this raises questions and some were touched on a bit 
earlier, certainly about the uniformity of the system and perhaps 
what you could point to in addressing that uniformity. But I would 
say even more so when we talk about the workload, if one judge 
has prepared to hear a case and then ends up not doing anything 
with it and then someone else has to prepare and who knows what 
circumstances will surround that as well. How should we address 
this? What would you have to say about moving forward and per- 
haps on the judge anonymous policy that was touched on earlier as 
well? 

Mr. ASTRUE. I think the thing to do is to work with us to try 
to get some consensus on particularly the things that we need and 
notice and comment rulemaking. I have been surprised at least a 
few times where things that looked like there was consensus and 
not very controversial became very controversial in the rulemaking 
process, and sometimes the Congress contributed to that. 

So I think what we are trying to do is to try to figure out as 
much of a consensus approach as possible, and I do want to give 
some credit to the, to NOSSCR, the attorneys group, because they 
have already come to us and put some things on the table which 
I think we would have thought were unlikely to try to help us to 
fix this problem. And I want to commend them for you know taking 
that step in the public interest. And I think if we can all work to- 
gether on this to try to devise a combination of administrative and 
regulate^ approaches to straighten this out and just get it done 
and get it over with as quickly as possible, then I think the world 
will be better off. 

Mr. SMITH. Okay. Thank you. I yield back. 

Chairman JOHNSON. Thank you. Thank you for your testimony. 

We will proceed to our second panel now. 

And will the witnesses please on the second panel take your 
seats? 

Ethel Zelenske, Director of Government Affairs, National Organi- 
zation of Social Security Claimants’ Representatives, on behalf of 
the Consortium for Citizens with Disabilities Social Security Task 
Force on the left, or your right. 

The Honorable Randall Frye, President, Association of Adminis- 
trative Law Judges. Welcome back. 

Jeffrey Lubbers, who is Professor at American University Wash- 
ington College of Law. 

And Richard Pierce, who is Professor at the George Washington 
University Law School. 

Thank you all for being present. 

And Ms. Zelenske, you are recognized. Please go ahead with your 
testimony. 
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STATEMENT OF ETHEL ZELENSKE, DIRECTOR OF GOVERN- 
MENT AFFAIRS, NATIONAL ORGANIZATION OF SOCIAL SECU- 
RITY CLAIMANTS’ REPRESENTATIVES, ON BEHALF OF THE 
CONSORTIUM FOR CITIZENS WITH DISABILITIES SOCIAL SE- 
CURITY TASK FORCE 

Ms. ZELENSKE. Chairman Johnson, Ranking Member Becerra, 
and Members of the Subcommittee. Thank you for inviting me to 
testify today on behalf of the CCD Social Security Task Force. 

Title II and SSI cash benefits are the means of survival for mil- 
lions of individuals with severe disabilities. In the past, I rep- 
resented claimants at all administrative levels and in Federal 
court. My experience made me all too aware that behind the num- 
bers are individuals whose lives have unraveled while waiting for 
decisions. 

I recently received an email from a gentleman who appealed to 
the hearing level. This is how he described the appeals process 
from a claimant’s perspective: “I just don’t understand why every- 
one is denied two times and forced to wait to have a hearing. I was 
very prepared from the onset with my documents. SSA was sent 
letters from my neurosurgeon, neurologist and two separate pain 
management doctors who I have been going to on a monthly basis 
for the past 8 years. Being denied was mind numbing. We lose ev- 
erything we worked for over the years during the waiting process. 
I am currently over $100,000 in debt and have sold everything of 
value, including our wedding rings. My car was repossessed, and 
now my home of 18 years is in jeopardy. 

The pressures of my medical issues have caused our marriage of 
18 years to collapse. I have never been a fragile man. I am edu- 
cated with a university degree. I have been active in my commu- 
nity and even own my own small company. It is hard enough for 
a family or a person just to deal with an illness, but it is harder 
when the government can keep your life on hold while you are ill.” 

While the wait for a hearing is still too long, processing times 
have been significantly reduced over the past few years, now 
around 350 days, dropping more than 6 months. We support the 
Commissioner’s goal of reaching 270 days by the end of next year. 
However, we are deeply concerned that any progress will be sty- 
mied due to a lack of adequate resources for SSA, thus putting that 
goal and other critical workload benchmarks at risk. We appreciate 
the subcommittee’s past support to provide SSA with adequate 
funding and urge support for the President’s fiscal year 2013 re- 
quest that will allow SSA to continue to move forward. 

Central to the fairness of the SSA appeals process is a claimant’s 
right to a hearing before an ALJ. While ALJs have recently come 
under increased scrutiny, it is important to recognize several 
points. Favorable ALJ decisions account for only about one in five 
allowances with the vast majority made by DDSs. The overall ALJ 
allowance rate has been dropping, and it is at the lowest level in 
years. There are many legitimate reasons why ALJs reverse DDS 
decisions, as detailed in my written statement. And favorable ALJ 
decisions are being reviewed by SSA to determine compliance with 
agency rules and policies but in a manner consistent with the law 
ensuring the independence of ALJs. 
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We do not support proposals to have the government represented 
at hearings. The longstanding view of Congress, the Supreme 
Court and SSA is that the process is informal and not adversarial. 
SSA had a previous pilot where the agency was represented. I rep- 
resented clients at a hearing office in the pilot and can confirm 
Congress’ findings at the time that the pilot did not achieve its pur- 
ported goals. It led to longer processing times, did not improve the 
quality of decisions and did not result in better prepared cases. 
While radically changing the process, the expense was enormous, 
costing more than $1 million per year in 1986 dollars for just five 
hearing offices. Today there are more than 140 hearing offices. 

We support many of the Commissioner’s initiatives to reduce 
processing times and make the process more efficient, including 
technological improvements, such as online access to electronic 
claims folders and the ability to file appeals and submit evidence 
electronically. Also, there are a number case screening mechanisms 
that expedite decisions without sacrificing accuracy. 

I am glad to report that the gentleman I described earlier was 
found eligible through one of these hearing level screening initia- 
tives. My written statement discusses our recommendations for im- 
proving the process for people with disabilities, such as increasing 
the time for hearing notices and helping claimants to obtain rep- 
resentation earlier in the process to assist with development of the 
claim. We also provide recommendations to better develop claims 
at the initial levels so that the correct decision can be made at the 
earliest point possible and then the unnecessary appeals can be 
avoided. Thank you and I would be happy to answer any questions. 

Chairman JOHNSON. Thank you. 

[The prepared statement of Ms. Zelenske follows:] 
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TESTIMONY OF ETHEL ZELENSKE ON BEHALF OF THE SOCIAL SECURITY TASK 
FORCE, CONSORTIUM FOR CITIZENS WITH DISABILITIES 

Chainnan Johnson, Ranking Member Becerra, and Members of the Subcommittee, thank you for the 
opportunity to provide testimony for this hearing on the Social Security disability appeals process. 

I am the Director of Government Affairs for the National Organization of Social Security Claimants' 
Representatives (NOSSCR). I also am a Co-Chair of the Consortium for Citizens with Disabilities (CCD) 
Social Security Task Force. CCD is a working coalition of national consumer, advocacy, provider, and 
professional organizations vvorking together with and on behalf of the 54 million children and adults with 
disabilities and their families living in the United States. The CCD Social Security Task Force focuses on 
disability policy^ issues in the Title II disability programs and the Title XVI Supplemental Security Income 
(SSI) program. 

The focus of this hearing is extremely important to people with disabilities. Title il and SSI cash benefits, 
along with the related Medicaid and Medicare benefits, are the means of sumval for millions of individuals 
with severe disabilities. They rely on the Social Security Administration (SSA) to promptly and fairly 
adjudicate their applications for disability benefits. 

As the backlogs in disability claims have grown over the years, people with severe disabilities have been 
bearing the brunt of the delays. Behind the numbers are individuals with disabilities whose lives have 
unraveled while wailing for decisions - families are lorn apart; homes are lost; medical conditions 
deteriorate; once stable fmancia) security crumbles; and many individuals die. 

Title II disability benefus are modest and do not present a strong disincentive to work: Benefits average 
about $1,100 per month, which is less than a minimum-wage job. Yet, the benefits help to keep tens of 
thousands of people with disabilities and their families out of pos'erty and from being destitute and 
homeless. Tlie majority of Social Security Di.sability Insurance (SSDl) beneficiaries tend to be older. In 
2010, about 70% were age 50 or older and about 30% were age 60 or older. The majority also have low 
educational attainment. Two-thirds of beneficiaries have only a high school or less education and about 
one-third did not finish high school. About 45% of SSDI beneficiaries qualified based on age-related 
impairments, which are likely to worsen rather than improve over time, 

Demographic factors have been the primary factor for the increase in applications for disability benefits 
such as the baby boomers reaching their ‘'peak disability years” and more women in the workforce who are 
now insured for benefits. As a result of the increase in applications, SSA finds itself at a critical 
crossroads. The wave of new claims is having a verv- significant impact at the state Disability 
Determination Services (DDSs) where processing times are on the rise. 

The news has been more positive at the hearing level where processing times have been significantly 
reduced. The average proces.sing time at the hearing level was at a record high of 532 days in August 2008. 
In May 2012, the average processing lime had dropped to 353 days - a reduction of nearly 6 months. 
Commissioner Astrue has set a goal of 270 days by the end of FY 2013. However, we are deeply concerned 
that any progress in eliminating the hearings level backlog and reducing the average processing time will 
be delayed due to a lack of adequate resources, thus putting the Agency’s 2013 goal and other critical 
workload benchmarks at risk. 


1 
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SSA’S NEED FOR ADEQUATE RESOURCES 

For many years, SSA did not receive adequate funds to provide its mandated sei"vices. Between FY 2000 
and FY" 2007. the resulting administrative funding shortfall was more than S4 billion. The dramatic 
increase in the hearing level disability claims backlog coincided with this period of significant 
underfunding. 

We want to thank the SubcoinmiUee for its efforts to provide SSA with adequate funding for its 
administrative budget. Between 2008 and 2010. Congress provided SSA with the necessar>' resources to 
start meeting its service delivery needs. With this funding. SSA was able to hire thousands of needed new 
employees, including additional Administrative Law Judge.s (ALJs) and hearing level support staff There 
can be no doubt that this additional staff led to SSA’s ability to make the dramatic progress in reducing the 
hearings level backlog. 

Unfortunately, that trend did not continue and the recent reduction in funding threatens to undo all of the 
progress SSA has made. SSA has received virtually no increase in its Limitation on Administrative 
Expenses (L.A.E) since 2010. In FY 201 L SSA’s appropriation was a small decrease from the FY 2010 
level and the FY 2012 appropriation was only slightly above the FY 2010 level. 

The budget shorliail has already impacted the Agency, which in turn allects the public, including people 
with disabilities. The current funding situation has led to a number of actions by SSA including; 
continuation of the hiring freeze (except for the hearing level) that began in July 2010; delaying the 
opening of 8 new hearing offices; closing 160 temporary remote hearing sites tiiat serviced claimants in 
communities distant from permanent hearing sites; diverting resources from information technology 
projects that would have improved productivity in the future; and closing field offices to the public 30 
minutes early each day. By the end of this year, SS A will have lost 9,000 employees in three years. 

A concrete example of the budget shortfall’s impact on claimants at the hearing level is SSA’s decision to 
close 1 60 temporary remote hearing sites. Although “temporary,” many had been used for years, if not 
decades, My organization received passionate complaints from our members about the serious difficulties 
and hardships that claimants now face with the closure of these sites. In most of the.se locations, there is no 
public transportation to the nearest ODAR hearing office. Many of the claimants are unable to sit for a 
long car ride. Many do not drive and cannot find someone to drive them, Also, there has been confiicting 
and confusing information about the availability of travel retmburseinem. 

The reduction in staffing at the field office and DDS levels will certainly impact the workload at the 
hearing level. Disability claims may be les.s developed, leading to incorrect decisions earlier in the process 
and more appeals. We are very concerned that tlie significant progress made in reducing hearing 
processing limes and the disability claims backlog will be stymied due to the lack of needed resources. At 
a Senate Finance Committee hearing in May 2012, Commissioner Astrue noted that “progress on backlog 
reduction [at the hearing level] has slowed in the last year 

We support the President's FY 2013 Budget request of SI 1 .76 billion for the Social Security 
Administration. This is the minimum amount needed to continue to reduce key backlogs and increase 
deficit-reducing program integrity work and is only a very modest increase over the SI 1 .46 billion 


' “The Social Security Administration: Is it Meeting its Responsibilities to Save Taxpayer Dollars and Serve the Public?," 
Hearing before the United States Senate Committee on Finance, May ! 7, 2012, Statement of Michael J. Astrue. 
Commissioner. Social Secuntv Administration, Available at httpt/Ayuvv.finanee.semriC.guy/u 
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appropriated in FY 2012. With this level of funding, SSA could continue to build on the progress achieved 
thus far, progress that is vital to millions of people who depend on their services, including people with 
disabilities. We strongly urge Congress to provide SSA with sufficient administrative funding so that there 
are enough personnel in the SSA field office, the DDSs, and the hearing offices, to adequately process, 
develop, and determine disability claims in a timely manner. This funding level wall allow SSA to continue 
w'orking dow'ii disability backlogs, to implement efficiencies in its programs, and to increase program 
integrity w'ork. 


THE DISABILITY APPEALS PROCESS 


An Informal and Nonadversarial Process 


The longstanding view of Congress, the United States Supreme Court, and SSA is that the Social Security 
disability claims process is informal and nonadversarial. with SSA’s underlying role to be one of 
determining disability and paying benefits. “In making a determination or decision in your case, we [SSA] 
conduct the administrative review process in an informal, nonadversary manner.”^ SSA’s interpretation is 
consistent with United States Supreme Court deci.sions over the last thirty years that discuss Congressional 
intent regarding the SSA hearings process. Most recently in 2000, the Supreme Court stated: 

The differences between courts and agencies are nowhere more pronounced than in Social Security 
proceedings. Although many agency systems of adjudication are based to a significant extent on the 
judicial model of decision-making, the SSA is perhaps the best example of an agency that is not ... 
Social Security proceedings are inquisitorial rather than adversarial. It is the ALJ’s duty to investigate 
the facts and develop the arguments both for and against granting benefits....'^ 

The Supreme Court relied on another decision that was then nearly 30 years old, emphasizing Congress’ 
intent to keep the process informal and nonadversarial: 

There emerges an emphasis upon the informal rather than the formal. This, we think, is as it should be, 
for this administrative procedure and these hearings should be understandable to the layman claimant, 
should not necessarily be stiff and comfortable only for the trained attorney, and should be liberal and 
not strict in tone and operation. This is the obvious intent of Congress so long as the procedures are 
fiindamenially fair.'^ 

The value of keeping the process informal should not be underestimated. It encourages individuals to 
supply information, often regarding the most private aspects of their lives. The emphasis on informaliiy 
also ha.s kept the process understandable to the layperson and not strict in lone or operation. 

The process should not be adversarial. Proponents of making the process adversarial by having SSA 
represented at the .ALJ hearing believe that the Agency is not fairly represented in the disability 
determination process. It is important to note that SSA and the claimant are not parties on opposite sides of 
a legal dispute. Funher, SSA already plays a considerable role in setting the criteria and procedures for 
determining disability, which the claimant must follosv. 

The issue of having SSA represented at the ALJ hearing was raised at a July 20 1 1 House hearing held by 
this Subcommittee and the House Judiciar>' Subcommittee on Courts, Commercial and Administrative 


' 20 C.I-.R. § 404,900{b}. 416, 1400(b). 

^ Siim V, Ap/c'L 530 U.S, 103, 1 iO (200())lcitations omitted), 
" Rkhurckon v, P<.'rales. 402 U.S. 389. 400-40) (1971). 


3 



44 


Law.’’ Agreeing with Commissioner Astrue’s testimony at that hearing, we do not support proposals to 
have SSA represented at the ALJ hearing. 

SSA previously tested, and abandoned, a pilot project in the 1980s to have the agency represented - the 
Government Representation Project (GRP). First proposed by SSA in 1980, the plan encountered a hostile 
reception at public hearings and from Members of Congress and w'as withdrawn. The plan was revived in 
1982 with no public hearings and w'as instituted as a one-year “experiment” at five hearing sites. The one- 
year experiment was terminated more than four years later following Congressional criticism and judicial 
interv'ention.*' 

Based on the stated goals of the GRP experiment, i.e., assisting in belter decision-making and reducing 
delays, it w'as a failure. Congress found that: (1) processing times were lengthened; (2) the quality of 
decision-making did not improve; (3) cases were not better prepared; and (4) the government 
representatives generally acted in adversarial roles. In the end. the GRP experiment did nothing to enhance 
the integriU’ of llte administrative process. The GRP caused extensive delays in a system that w'as 
overburdened, even then, and injected an inappropriate level of fonnality, technicality, and adversarial 
process into a system meant to be informal and nonadversariaJ. 

In addition to radically changing the nature of the process, the financial costs of representing the agency at 
the hearing level would be very high, in 1986. SSA testified in Congress that the cost was SI million per 
year for only five hearings offices in the Project {there currently are more than 140 hearing offices). 

The Important Kolc of the Administrative Law Judge 

A.L.Ts and their decisional independence play a critical role in protecting the rights of claimants. A 
claimant’s right to a de novo hearing before an ALJ is central to the fairness of the SSA adjudication 
process. This right guarantees that individuals with disabilities have a full and fair administrative hearing 
by an independent decision-maker who provides impartial fact-finding and adjudication, free from agency 
coercion or intluence. The ALJ questions and takes testimony from the claimant and other witnesses, and 
considers and weighs the evidence, all in accordance with relevant law' and agency policy. For claimants, a 
fundamental principle of this right is the opportunity to present new evidence to the AL.l, testify in person 
before the ALJ, and receive a decision based on all available evidence. 

Recently, the SS.A ALJ corps has come under increased scrutiny. It is important to emphasize that the vast 
majority of the more than 1400 SSA ALJs perform their jobs consistent with the Social Security .^ct. SSA 
regulations and policy, and conduct ihem.selves in a professional and judicially appropriate manner. Key 
points to recognize include the following: 

• Allowances at the ALJ level account for only a small percentage of overall allowances, less than 25%. 
The overwhelming majority of favorable disability determinations are made by DDSs at the initial and 
reconsideration levels. 

• Despite the increase in the number of disability applications and appeals to the hearing level, the overall 
ALJ allowance rate has been dropping and is at the lowest level in many years. In i'Y 2011, the ALJ 


Joint Oversight Hearing on the Rote ot Social Security Administrative Law Judges, July 1 1, 201 i , 

Ml ' s j I. ii c i 1 io -■* ^<'\ i a et dt r" S ng!e i p' ’} 'tl > :249714. 

' in 5a//;ng5 V. iJowen. 64i t-.Supp. !046 (W.D.Va. 1986). the federal district court held that the Project was 
unconstitutional and violated the Social Securttv Act. In July 1986, it issued an injunction prohibiting SSA from holding 
further proceedings under the i’roject, 
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allowance rate was 58%, four percentage points lower than in FY 2010. SSA statistics show that most 
ALJs fall within close range of the average. 

• There are a number of reasons why ALJs reverse DDS disability determinations. By law, ALJ hearings 
arc de novo and the ALJ is not bound by previous determinations. Claims are often better developed at the 
hearing level, in pan due to the fact that claimants are represented and the representative is able to obtain 
more specific medical evidence tailored to the SSA disability criteria. In addition, claimants' conditions 
change and deteriorate with the passage of time. Also, ALJs are able to call expert witnesses - medical 
experts and vocational experts - to pmvide hearing testimony on complex issues and who can better 
explain the claimant's iinpairment(s), treatment, how functional limitations affect the ability to work, etc. 
And a critical difference from the earlier levels is that die ALJ hearing is the first opportunity for the 
claimant to meet the adjudicator face-to-face, which can be especially important in cases involving 
nonexertional impairments such as mental illness and pain. 

• ALJ decisions are reviewed by SSA in a manner consistent with law. While ALJs have decisional 
independence, they must follow SSA law and policies. SSA has implemented a quality review process for 
ALJ decisions. In FY 201 1, the SSA Office of Disability Adjudication and Review (ODAR) established a 
Quality Review (QR) initiative and opened four new Branches In the Office of Appellate Operations. The 
QR Branches review a computer-generated sample of imappealed favorable ALJ decisions (almost 3700 in 
FY 2011) before they are effectuated. Cases are then reteired to the Appeals Council for possible review. 

If the Appeals Council accepts review, it can remand or issue ‘'corrective” decisions, which may involve 
changing the favorable ALJ decision to a “partially” favorable decision or to an unfavorable decision. 

There also is some post-effectuation review of ALJ decisions. While these ALJ decisions cannot be 
changed, post-effectuation review looks for policy compliance and can focus on cases where there is a 
recurring problem and on specific situations. Policy guidance can then be provided. 

RECENT tMPROVEMlENTS AT THE HEARINGS AND APPEALS LEVELS 

To address the hearing level backlog. Commissioner Astrue has implemented a number of initiatives, 
which we believe have improved the appeals process for all parties involved; claimants, their 
repre.sentalives, and SSA. 

Caution Regarding the Search for Efficicneies. While we generally suppoit the goal of achieving 
increased efficiency throughout the adjudicatory process, we caution that limits must be placed on the goal 
of administrative efficiency for efficiency’s .sake alone. The purposes of the Social Security and SSI 
programs are to provide cash benefits to those who need them and have earned them and W'ho meet the 
eligibility criteria. While there may be ways to improve the decision-making process from the perspective 
of the adjudicators, the critical measure for assessing initiatives for achieving administrative efficiencies 
must be how tliey affect the very claimants and beneficiaries for w'hom the system exists. 

TechnplogicaLImprpyenieiits 

Commissioner Astrue has made a strong commitment to improve and expand the technology used in the 
disability determination process. CCD generally supports these efforts to improve the disability claims 
process, so long as they do not infringe on claimants’ rights. SSA has implemented a number of significant 
technological improvemenl.s that have helped claimants and their representatives and have made the 
process more efficient for SSA employees. Some of these improvements include the following: 

1. Submitting evidence electronically. Under Electronic Records Express (ERE), registered claimants’ 
representatives are able to submit evidence electronically through an SSA secure website or to a dedicated 
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fax number, using a unique barcode assigned to tlie claim. Evidence submitted through ERE is 
aulomalically “placed'’ in the claimant's electronic disability claims folder. As a result, submitted evidence 
is in the claimant's file sooner and is almost never lost or misplaced. 

2. Online access to claimants' electronic folders. SSA has implemented the Appointed Representative 
Suite of Services (ARSS) that provides direct access to a claimant’s electronic folder for authorized 
representatives. To have access, the appointed representative must go through a strict enrollment and 
authentication process. Once authorl/ed. Ihe representative has access lo view and download the claims 
file at the hearings and Appeals Council levels. As a result, hearing office staff and Appeals Council staff 
do not need to copy the claims file for the representative. SSA has recently expanded ARSS to allow 
access lo the hearing level status report, which allows an authorized representative lo view the status of a 
specific claimant’s case at the hearing office, w'ilhout the need to contact hearing office staff. ARSS is a 
very significant improvement that has led to concrete efficiencies for all parlies. 

3. Electronic appeals. Appeals can now be filed electronically sv'hen requesting reconsideration and 
requesting a hearing. In fact, SSA has recently made use of “iAppeals'* an affirmative duty under its Rules 
of Conduct and Standards of Responsibility for Representatives^ if the representative requests direct 
payment of fees.^ The “mandate” requires an appointed representative to file these appeals electronically 
along with the associated Disability Report-Appeals (Form SSA-3441), When filed electronically, the 
information in the appeals form and SSA-3441 becomes data, which is used by the SSA system to screen 
cases for possible expedited decisions, e.g., compassionate allowances. Office of Disability' Adjudication 
and Review (ODAR) virtual screening by .senior attorneys, selection for the “informal remand project.” 
While we had a number of questions and concerns when the requirement was first announced, SSA has 
been very cooperative in meeting with us and re.sponding to issues wc have raised. 

4. Use of video hearings. Video hearings allow Al..Js to conduct hearings without being at the same 
geographical site as the claimant and representative and have the potential to reduce processing times and 
increase productivity. We support the u.se of video hearings so long as the right to a full and fair hearing is 
adequately protected; the quality of video hearings is assured; and the claimant retains the absolute right to 
have an in-person bearing as provided under cuiTcnt regulations'^ and SSA policy. 

'J'he claimant makes the ultimate decision whether to accept the video hearing. In general, representatives 
report that video hearings are usually accepted, primarily l')ecause they lead to faster adjudication. 

However, there are a number of reasons why a claimant may decline and choose to exercise the right to an 
in-person hearing, e.g., the claimant’s demeanor is critical (e.g., respiratory impairments, fatigue caused by 
impairnienl); the claimant has a mental impairment with symptoms of paranoia; the claimant has a hearing 
impairment. 

Several years ago, SSA established National Hearing Centers (NHCs) to help reduce the hearings backlog. 
Cases are transferred from “brick and mortar” hearing offices to the five NHCs, where hearings are handled 
exclusively by video. If claimants exercise their right to an in-person hearing, the claim is transferred back 
to the geographic hearing office where a local AUl will hear the case. However, we have recently heard 
that NHC ALJs, in some cases, will travel to the local hearing offices to hear cases in person. 

The Representative Video Project (RVP) is anotlier initiative that has been instituted to help reduce the 
disability claims backlog. Under RVP, the representative purchases video equipment that allows the 
claimant and representative to be in the representative’s office with the ALJ in a hearing office location. 


' 20 C.I-,R. §§ 404.1740(b)(4) and 416.1540(bX4). 

77 fed. Reg. 4653 (.ian. 3], 2012). 

20 C.F.R. §§ 404.936 aod 416.1436. 

6 



47 


Some representatives and their clients who have participated in RVP have found it to be ver}’ satisfactor>'. 
However, others have been less enthusiastic due to the inability to resolve technical issues and ALJ refusal 
to accept use of RVP (the ALJ has the ultimate authority to deeide whether to allow its use). As a result, 
there has been limited use of RVP, with representatives hesitant to invest in purchasing the equipment 
unless they know that ALJs will accept its use. 

Screening Initiatives 

We support SSA’s efforts to accelerate decisions and develop new mechanisms for expedited eligibility 
throughout the application and review process, without sacrificing accuracy. We encourage the use of 
ongoing screening as claimants obtain more documentation to support their applications. 

1. The Senior Attorney Program. This program allows senior staff attorneys in hearing offices to issue 
fully favorable decisions in cases that can be decided without a hearing (i.e., “on the record"). This cuts off 
many months in claimants’ w'ait for payment of benefits, in FY 201 1, senior attorneys decided more than 
53,000 cases. In FY 2012, nearly 28,000 cases have been approved through May 2012 by senior attorneys. 

2. Virtual Screening Unit. Related to the Senior Attorney Program, the Virtual Screening Unit (VSU) is 
made up of about 1 00 ODAR senior attorneys who remain in their local hearing office.s and screen 
electronic folder cases identified by the national ODAR oftlce ibr possible favorable decisions. Cases they 
screen may come from hearing offices throughout the country. (In contrast, senior attorney advisors in 
local hearing offices review cases in their own respective locations.) VSU aitomeys have a limited time 
period to screen cases for fully favorable decisions. Claimants do not lose their place in the hearing queue 
if the case is returned to the ALJ. 

3. Infurmal Remand Project. Earlier this year, ODAR announced a new Informal Remand Project. 

While similar to previous informal remand projects, this one is bigger in scope, involving hundreds of 
federal disability examiners (not DDS employees and not ODAR senior attorneys) around the country. If a 
case is selected for this project, the goal is to complete review w'ithin 45 days of the case transfer, Only 
electronic folder cases are selected according to agency profiles. Examiners can only issue fully favorable 
decisions. If partially favorable or unfavorable (in their opinion), the ca.se will be returned to the hearing 
office. The examiner can make the tuily favorable decision, based on the evidence already in the file, or 
with additional evidence from the representative. Like VSU cases, claimants do not lose their place in the 
hearing queue. 

We have not yet seen statistics on the number of cases transferred and the number of cases decided 
favorably by the federal examiners in the Project. Representatives have reported some issues with cases 
that have been remanded, such as: (1) limited time to provide additional evidence, which is difficult to 
meet; (2) inability to access the electronic folder through ARSS while the case is in the Remand Project so 
that it is unknown what evidence is already in the file if the claimant is a recent client; and (3) difficulties 
contacting the examiner. 

4. Compassionate Allowances. This initiative allows SSA to create “an extensive list of impairments that 
w'c [,SSA] can allow' quickly with minimal objective medical evidence that is based on clinical signs or 
laboratory findings or a combination of both....” In April 2012, Commissioner Astrue announced that the 
current list of 1 13 conditions will be increased to 165 conditions, effective August 13, 2012. The 
conditions on the list involve very serious diagnoses, for which there is unanimous agreement that tlie 
severity of the impainnent meets the disability standard. The list includes cancers, neurological and 
immune system disorders, and other impairments affecting adults and children. Unlike the Quick 
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Disability Determination (QDD) screening,''* which occurs only w'hen an application is filed, screening for 
compassionate allowances can occur al any level of the administrative appeals process, including the ALJ 
and Appeals Council levels. 

RECOMMENDATIONS FOR IMPROVING THE DISABILITY DETERMINATION PROCESS 


We have numerous suggestions for improving the disability claims process for people with disabilities. We 
believe that these recommendations can go a long way towards reducing the disability claims backlog and 
making the process more efficient for all parties involved. 

1. Increase the time for hearing notices. We recommend that the time for providing advance notice of 
the hearing date be increased from the current 20 days' ' to 75 days. We believe that this increase will 
allow more time to obtain medical evidence before the hearing and make it far more likely that the record 
will be complete when the ALJ review's the file before the hearing. The 75-day time period has been in 
effect in SSA's Region i states since August 2006'" and, based on reports from representatives, has worked 
well. 

2. Improve development of evidence earlier in the process. We support initiatives to improve the 
process at the initial levels so that the correct decision can be made at the earliest point possible and 
unnecessary appeals can be avoided, improvements at the front end of the process can have a significant 
beneficial impact on preventing the backlog and delays later in the appeals process. Inadequate case 
development at the DDS level means that ALls will need lo spend more time reviewing cases prior to the 
hearing. This leads to longer processing times at the hearing level. Our recommendations include the 
following: 

• Provide more assistance to claimants at the application level regarding necessary and important 
evidence so that all impairments and sources of information are identified, including non-physician and 
other professional sources. 

• DDS examiners should obtain necessary and relevant evidence. The DDSs generally do not use 
questionnaires or forms that are tailored to the specific type of impainnent or ask for information that 
addresses the disability standard as implemented by SSA. This “language’* barrier cau.se.s delays in 
obtaining evidence, even from supportive and well-meaning doctors. 

• Electronic records, like paper records, need lo be adapted to meet the needs of the SSA disability 
determination process. Many providers are submitting evidence electronically but these records are based 
on the providers’ needs but often do not address the SSA disability criteria. 

• Increase reimbursement rates for providers. To improve provider response to requests for records, 
appropriate rcimbunsemeni rales for medical records and reports need to be established. Appropriate rales 
should also be paid for consultative examinations and for medical experts who testify at hearings. 

• Provide better explanations to medical providers. SSA and DDSs should provide better explanations to 
all providers, in particular to physician and non-physician treating sources, about the disability standard and 
ask for evidence relevant lo the standard. 

• Improve the quality of consultative examinations. Steps should be taken to improve the quality of the 
consultative examination (CE) process. There are many reports of inappropriate referrals and short 
perfunctory examinations, fn addition, there should be more eflbit lo have the treating physician conduct 
the consultative examination, as authorized by SSA’s regulations.'* 


'^See20C.F.R. §§ 404.1619 and 416.1019. 
"20 C.F.R. §§ 404.938(a) and 416, 1438(a). 
'-20C,F,F<. H05.3LS(<i), 

20 C.F.R. § 404.l5j9h and 416,9!9h. 
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3. Help claimants obtain representation earlier in the process to assist w ith development. 

Representatives play an important role in obtaining medical and other information to support their clients' 
disability claims and helping SSA to streamline the disability determination process. They routinely 
explain the process and procedures to their clients with more specificity than SSA. They obtain evidence 
from all medical sources, other treating professionals, school systems, previous employers, and others who 
can shed light on the claimant’s entitlement to disability benefits. Given the importance of representation, 
the Social Security Act requires SSA to provide information on options for .seeking legal representation, 
whenever the agency issues a notice of any “adverse determination.” In reality, this statutorily required 
information is rarely provided. 

Most representation occurs at the hearing level. A major reason is that it is only at that level, after the 
request for hearing is filed, that claimants are given concrete information regarding local and national 
resources to contact. However, many claimants’ representatives represent claimants prior to the hearing 
level, by helping them file their applications, obtain medical ev idence in support of the application, and 
assist in appealing if their applications are denied. My organisation recently conducted a survey of our 
members regarding their representation of claimants prior to the hearing level. Although a limited and non- 
scientific measure, more than 500 of our members responded that they do represent claimants at the initial 
and reconsideration levels, in addition to the hearing level. 

Unfortunately, the rate of representation at the initial and reconsideration levels is extremely low when 
compared to the hearing level because little or no informalion is provided that is specific or targeted to the 
area where claimants live. We also receive reports that claimants are In fact actively discouraged from 
obtaining representation by SSA claims rcprcscniaiives or telephone representatives. 

Given the statutory requirement, we recommend that SSA include more information on options for 
representation in initial and reconsideration denial notices similar to that provided at the hearing level, 

OTHER ISSUES REGARpi.\G THE HEARING AND APPEALS PROCESS 
1. Keep the record open for new evidence. 

Over the years, there have been frequent proposals to limit the ability to submit evidence within a set 
number ofdays before the hearing and/or to close the record entirely alter the ALJ hearing is held. We 
believe that these proposals are neither beneficial to claimants nor administratively efficient for the 
Agency. 

Under current law, new evidence can be submitted to an ALJ ^d it must be considered in reaching a 
decision. Contrary to a.sseriions by some that there is an unlimited ability to submit new evidence after 
the ALJ hearing, tlie current regulations and statute are very specific in limiting that ability at later levels of 
appeal, At the Appeals Council level, new evidence wall be considered, but only ifthe Appeals Council 
determines it relates to the period before the .ALJ decision and is “new and material.”’'’ While the Appeals 
Council remands a little over one-in-five appeals filed by claimants, the reason for most remands is not the 
submission of new evidence, but rather legal errors committed by die ALJ, including the failure to consider 
existing evidence according to SSA regulations and policy and the failure to apply the correct legal 
standards. 


” 42 U.S.C. § 406(c); 42 U.S.C. § t383(dX2)(D). 

42 U.S.C. § 405(b)(1). Current regulations comply with the statute by providing Umt the chiinnint may submit new 
evidence at the hearing, 20 C.F.R. §§ 404.929 and 416. 1429. 

20 C.F.R. §§ 404,970(b) and 4] 6.1470('b). 


9 



50 


At the federal court level, the record is closed and the court will not consider new evidence. The court does 
have the authority to remand the case for SSA to consider the additional evidence, but only ifthe new 
evidence is (1 ) “new” and {2} “material” and (3) there is “good cause” for the failure to submit it in the 
prior administi'aiive proceedings.’ ' Because courts hold claimants to the stringent standard in the Act, 
remands occur very infrequently under this part of the statute. The vast majority ol' court remands are not 
based on new evidence, but are ordered under the statute due to legal errors committed by the ALJ. 

We strongly support the submission of evidence as early as possible, since it means that a correct decision 
can be made at the earliest point possible. However, there are many legitimate reasons why evidence is not 
submitted earlier and thus why closing the record is not beneficial to claimants, including: (1) worsening 
of the medical condition which forms the basis of the claim; (2) factors outside the claimant’s control, such 
as medical provider delay in sending evidence; and (3) the need to keep the process informal and focused 
on determining whether the individual is eligible for disability benefits to w'hich he or she is statutorily 
entitled. 

2. Policy to keep the AL-l’s identity undisclosed. 

In late 2011. SSA implemented a new' policy that removes the ALJ’s name from the hearing notice and 
precludes ODAR hearing office staff from disclosing the .ALJ’s identity until the claimant and his/her 
representative enter the hearing room. We have been very concerned about the negative impact of this 
policy on claimants, on the ability of representatives to effectively represent claimants, and on the efficient 
operation of ODAR hearing offices. We have communicated our concerns to the Commissioner and look 
forw'ard to working with him to find w'ays to address the Agency’s reasons for making the policy change. 

CONCLUSION 

Delays in making decisions on eligibility for disability programs can have devastating effects on people 
already struggling with difficult situations. On behalf of people with disabilities, it is critical that SSA be 
given .substantial and adequate funding to make disability decisions in a timely manner and to carry out its 
other mandated workloads. We appreciate your continued oversight of the administration of the Social 
Security programs and the manner in which those programs meet the needs of people w'ith disabilities, 

Submitted on behalf of: 

Association of University Centers on Di.sabilltics 
Ba/eion Center for Mental Health Law 
Community Access National Network 
Community Legal Services of Philadelphia 
Easter Seals 

Health & Disability Advocates 
National Alliance on Mental Illness 

National Association of CounciLs on Developmental Disabilities 
National Association of Disability Representatives 
National Multiple Sclerosis Society 

National Organization of Social Security Claimants' Representatives 
Paralyzed Veterans of America 
The .Arc of the United States 
United Spinal Association 


"42U.S.C. §40.S(g). 
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Chairman JOHNSON. Randall Frye you are recognized. 

STATEMENT OF THE HONORABLE D. RANDALL FRYE, 
PRESIDENT, ASSOCIATION OF ADMINISTRATIVE LAW JUDGES 

Judge FRYE. Thank you very much. 

Mr. Chairman, Ranking Member Becerra and Members of the 
Subcommittee, thank you very much for the opportunity to be here 
this afternoon to talk about some very important issues with re- 
spect to the disability adjudicatory system at the Social Security 
Administration. 
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I am president of an organization that represents 1,400 judges, 
and I feel like the weight of all 1,400 are on me every day because 
I hear from them on a regular basis, and I understand the trauma 
that is ongoing dealing with a rather significant backlog. 

There are some good things, however, that are happening at the 
agency, good things that result from your actions: 3 years ago you 
responded favorably in a budget context that permitted the agency 
to appoint several hundred additional judges and staff, and we 
have dealt with the backlog. We have worfed exceptionally hard. 

It is troubling to hear or to think that come January, the bottom 
may fall out of this progress. So I urge you on behalf of all of the 
American people to, please, do what you can to ensure that this 
agency is funded so we can continue with the disability backlog. 

While I think the judges and the staff have worked well, there 
are some things that haven’t worked so well, and we have some 
ideas that we would like to share with you. What isn’t or hasn’t 
worked well, quite frankly, is that — and believe me, we understand 
the importance and need for goals in everyone’s life, personal and 
professional. Goals have driven this democracy to the highest lev- 
els. What we have been faced with as judges, however, are not 
goals; they have been quotas. Quotas are destructive, and they 
force decisions before they are ready. If you understand the proc- 
ess, as you most certainly do, under the present structure, judges 
have the responsibility of wearing three hats, incredible respon- 
sibilities in wearing three hats, representing the government or the 
people, representing the claimant’s interest and of course ensuring 
that the law is applied correctly to a decision. That is a heck of a 
burden if you think about it. 

It requires the judge to engage in rather aggressive and vigorous 
examination of a claimant. Oftentimes that puts one at loggerheads 
with the claimants and claimant’s represent — it almost places the 
judge in truly an adversarial relationship in the process. That is 
not a healthy judicial environment. It is not good in my view to 
have the judge wear three hats. 

It is certainly good that the record is developed. Indeed, without 
record development, we cannot make a decision. 

An answer we think to this problem and an answer that at long 
term would save money is to have the government represented. If 
you think about it, and I have said this before, how many corpora- 
tions or companies that you know of would go to court, facing a 
lawsuit where the plaintiff is seeking $300,000, without representa- 
tion? That is what is happening in our courtrooms. The government 
comes without representation. 

Indeed, I recognize part of my responsibility is to represent the 
government, but what I am trying to communicate to you is that 
it is a very difficult process. It is a balance that sometimes gets 
skewed. 

We believe the advocacy of a government rep would be impor- 
tant, but even more important from the claimant’s perspective, a 
government representative would be assigned the cases early in the 
process. The government representative would develop or ensure 
development of evidence is in the record. The government rep- 
resentative would work with the claimant and the claimant’s attor- 
ney to pay the case as early as possible, without a hearing. Thus 
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saving the more expensive time for conducting a hearing and hav- 
ing to issue a written decision after a hearing. 

The government rep has a lot of value. It is the individual that 
would be designated in a hearing office that the attorney on behalf 
of a claimant could call and talk to about a case to find out the sta- 
tus of a case. Right now, if you talk to many representatives, it is 
quite difficult to talk to anyone in a hearing office; not because we 
are unfriendly, it is just that everybody is swamped with work. 

The problem with the quotas is particularly perplexing to I think 
anyone, any professional who has to have time to consider impor- 
tant and complex issues. What has happened to us is because with 
all of the wonderful programs the agency has established over the 
last few years, the easier cases are getting addressed before a hear- 
ing or many of them are. The cases we hear are far more difficult. 

Chairman JOHNSON. Can you close? Your time has expired. 

Judge FRYE. I am sorry, I will indeed. I have other points that 
I made in my statement. And I would like if at all possible to sub- 
mit a statement on the APA and its applicability to our hearings 
at the close of hearing. 

Chairman JOHNSON. Sure. 

Judge FRYE. Thank you very much. 

Chairman JOHNSON. Thank you, sir. 

[The prepared statement of Judge Frye follows:] 
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Chairmen Johnson. Ranking Member Xavier EJecerra and members of the Siibeommittee: 

Thank you for providing the Association of Administrative Law Judges (AALJ) the opportunity to 
submit this statement. My name is D. Randall Frye. I am a United States Administrative Law Judge 
(ALJ or Judge) assigned to the Social Security Administration (SSA), 1 have been hearing Social 
Security Disability cases in Charlotte, Nonh Carolina for about 15 years. I have also served as 
Administrative Law Judge for the National Labor Relations Board for one and one-half years, i am 
currently President of the AALJ, which represents the approximately 1400 Administrative Law 
Judges employed at the SSA. One of the staled purposes of the AALJ is to promote and preserve due 
process hearings in compliance with the Administrative Procedure Act (APA) and the Social Security 
Act for those individuals who seek adjudication of program entitlement disputes within the SSA. It is 
the longstanding position of the AALJ that ensuring full and fair due process de novo hearings brings 
justice to the American people. The AALJ represents most ofthe approximately 1600 administrative 
law judges in the entire Federal government. 

Some criticism has been recently levied against the world’s largest adjudicator>' system. However, 
the concerns raised do not present issues that arc insurmountable. In this statement, the AAL.J 
proposes changes vve believe are necessary to make the federal disability administrative judiciarj' 
more efficient and effective as well as addresses some ofthe issues raised during the past year. In 
addition, the A.AI.J believes the proposed changes, most of which are not new, would be cost 
effective and would w'ell serve the American people. For example, the AALJ has advocated for over 
a decade that our government be represented in cases before Administrative Law Judges with the full 
right to appeal. We are extremely pleased that such a program is now supported by Senator Cobuni.' 


THE NEED FOR AN INDEPENDENT ADMlNlSTRATtVE .HJDICIARY 

In 1946, the Congress enacted the Administrative Procedure Act (APA) to reform the administrative 
hearing process and procedures in the Federal government and to protect, inter alia, the American 
public by giving ALJs decisional independence. “Congress intended to make hearing e.xaminers 
(now ALJs) ‘a special class of semi-independent subordinate hearing officers’ by vesting control of 
their compensation, promotion and tenure in the Civil Sen-ice Commission (now the Office of 
Personnel Management) to a much greater extent than in the case of other Federal employees.” 
[Ramspeck v. federal Trial Examiners Conference, 345 US 931 (1953)]. The agencies employing 
them do not have the authority to withhold the powers vested in Federal ALJs by the APA. 

Prior to the enactment ofthe APA, the tenure and status of these hearing examiners were governed by 
the Classification Act of 1923. as amended. Under that Act. the classification of the hearing 
examiners was determined by ratings given to them by the Agency and their compensation and 
promotion depended upon their classification. This placed the hearing examiners in a dependent 
status with the Agency employing them. Many complaints were voiced against this system alleging 
that hearing examiners were “mere tools of the Agency” and thus subseiwient to Agency heads when 
they decided and issued decisions on issues involving Agency determinations appealed to them. With 
the adoption ofthe APA, Congress intended to con-cct these problems. As earlier noted, this rather 
significant refomi was undertaken to protect the American public by giving ALJs decisional 
independence. Indeed, the Act’s legislative history makes abundantly plain that the APA was 


' > Back ill Black - Presen ing Social Security Ibr Fulure Generations. U.S. Senatcir 'I'oni Cobum. M.I). (R-OK). .Iu!y 
18, 201 1. 
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intended to be broad sweeping legislation designed to restore to American government fundamental 
freedoms for the American people, freedoms whicli had become clouded in the murky waters ol' 
unregulated administrative organizations that were not contemplated by the nations' founders, and 
whose conduct in the realms of investigation, prosecution and adjudication had become so 
burdensome as to all but undo what w’as thought preserved in the Constitution. The widespread 
concern regarding the absence of an independent federal administrative judiciary to hear and decide 
complex administrative issues was underscored by the President’s Committee on Administrative 
Management in 1937," 

While the APA codified, inter alia, decisional independence of ALJs, it is not inconsistent with the 
Social Security Act. Thus in Richardson v. Perales, 402 U..S. 389, 91 S.Ct. 1420 (1971) the Couit 
found that the Social Security Act conforms with and is consistent with the APA. Specifically, the 
Court found that the APA provisions do not differ from nor supersede the authority given ‘‘the 
Secretary. . .by section 205(a) and (b) to establish procedures.” The broad sweep of the APA must not 
be minimized. The APA extends its reach to agency rulemaking and adjudications. No court has 
found that the Social Security Act stands apart from the APA. To the contrai 7 , many courts have 
found that the two statues stand in pari materia ! — to be considered together, 

ITe APA vvas enacted to ensure that the American people were protected from arbitrary decision 
making by government bureaucrats, 'fhe grant of decisional independence to federal administrative 
law judges is fundamental to the ability of the ALJ to bring justice to the American people. When 
federal agencies overreach and encroach on our decisional independence, the promise of 
Constitutional due process to the American people is broken. In our view, there is absolutely no 
tension between the Social Security Act and the APA. The tension that does exist at SSA has arisen 
ON1..Y when unenlightened bureaucrats unlawiuliy interfere with the duties and responsibilities of 
the ALJ. The fact dial the AP.A provides some degree of protection to members of the federal 
administrative judiciary' should not be viewed as a negative. Indeed, the minimal employment 
protection offered be the APA is absolutely essential to due process and the ability of the judge to 
correctly adjudicate cases filed pursuant to the Social Security Act. 

HfGH VOLUME ADJUDICATIONS 

Federal AIJs at SSA w'ork in a stressful, high volume adjudicatory environment. In recent years, the 
Agency has placed far too much emphasis on numerical performance rather than on correct judicial 
decision making. According to Agency officials. Judges should spend no more than 2 I'i hours on 
each case. At the same lime, hearing office staff attorneys are allotted 8 hours to prepare a draft 
denial decision for the judge's review. 

To be sure, federal ALJs wJlh conditional lifetime appointments and decisional independence are 
essential to ensure that the American people, w-ho fde approximately 700,000 to 800,000 cases each 
year, will be provided full and fair due process hearings. In this context, due process and justice can 
only be accomplished if the judge has sufficient lime to develop and review each case, provide a 


^ The Committee observes of the so-caiied ‘fourth branch’ of government, the administrative agencies: “They 
are vested with duties of administration . . . and at the same time they are given important judicial work . , . 
The evils resulting from this confusion of principles are insidious and far-reaching . . . Pressures and 
influences properly enough directed toward officers responsible for formulating and administering policy 
constitute an unwholesome atmosphere in which to adjudicate private rights. But the mixed duties of the 
commissions render escape from these subversive influences impossible. Furthermore, the same men are 
obliged to serve both as prosecutors and as judges. This not only undermines judicial fairness; it weakens 
public confidence in that fairness.” 
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thorough hearing, deliberate and decide the case and issue a well-reasoned decision which is fully 
consistent with the facts of the case and the relevant law'. While numerical goals are useful tools, 
these goals must not be used as quotas, as to do so w'ould likely deny due process to the claimant and 
impair the judge's ability to bring justice to tlte American people. The current production line 
mentality robs the judge of one of the most important elements of due process. ..time. Time is 
neeessary for ALJs to develop and review the evidence, conduct a full and fair hearing, deliberate, 
and prepare and issue a correct decision. Again, goals are important; quotas violate the Social 
Security Act, the Administrative Procedure Act and the U.S. Constitution. In addition, and most 
detrimental to the American people, is the Agency's application of constant pressure on judges to 
continue to increase the number of cases they adjudicate. 'I'he pressure of quotas is forcing judges to 
hear cases before they are prepared to do so. This impairs the judge’s ability to adequately and 
dioroughly adjudicate cases. While some judges may be forced to hear and decide a higher volume 
of cases, higher producing judges tend to pay a higher percentage of claims. 

As one Hearing Office Chief Judge pointed out, ''//goals are too high the corners 

gel cm and the easiesi thing to do is to gram a case”’' 

While it may be true that over 75 percent of judges are meeting the goal-quota of 500-700 decisions 
annually, what is not present in the data is the fact that most of those judges would appear before you 
and tell you that in order to meet this level of production, they simply cannot adequately review' all of 
the evidence in the cases they decide. In our view, the current misplaced emphasis on numbers has 
perverted our system of justice. At an estimated value of S300.000 per ease, the AALJ believes the 
American people are entitled to have a judge who is given adequate time to develop and review all of 
the evidence in each case, conduct a thorough hearing and issue a con-ect decision. 

As you knovv. SSA ALJs have adjudicated cases at record levels in each of the past ten years. 
However, the AALJ believes the SSA adjudicatory system could be made more efficient, effective 
and economical w'ith change.s and modifications that will improve the process. On many prior 
occasions, the AALJ has urged consideration by the Agency of significant changes to the disability 
adjudication system. 


GOVERNMENT REPRESENTATION 

When sued, insurance companies proceed to trial represented by the best law firms in the nation. 
When a claim is filed for disability benellts, the government (SSA) proceeds to trial without legal 
representation. When an AL.I rules again.st a claimant in a disability case, the claimant can (and 
usually does) flic an appeal w-ith the Appeals Council. When an ALJ rules against the govemment in 
a disability case creating a 5300,000 liability, the government does not have a right of appeal. There 
is clearly something wTong w'ith this picture. In the context of disability adjudication, the 
government is the trustee of billions of taxpayer dollars. In our view, it is irresponsible to place these 
funds at risk at hearing without legal representation. 

The AALJ has advocated for well over a decade that the SSA be represented at adminisu-ative 
hearings by attorneys. 1'his representation should be provided by attorneys from the Office of 
General Counsel, with authority to advocate the American people’s interest and with the authority to 
compromise, settle, and appeal cases which the government believes were erroneously decided. The 


■ See siatement ol'lhe Hot). Patrick O'C'arroll, inspector (.iencrai, SSA. before the Siibeommiltec on Social Security of the 
ttouse Commiitee on Ways and Means, Septernber 1 6, 2008, p..5. 
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cost of such representation could easily be funded by resources saved by eliminating or restructuring 
the Regional Offices ofthe Office of Disability Adjudication and Review (ODAR). 

The Social Security Advisory Eioard (SSAB) has called for the government to be represented as well. 
In its 200! report, the SSAB made the following statement; 

I'flhe fact that most claimants are now represented by an attorney 
reinforces the proposition, which has been made several times in the 
past, that the agency should be represented as well. Unlike a 
traditional court setting, only one side is now represented at Social 
Security’s ALJ hearings. We think that having an individual present 
at the hearing to defend the agency's position would help to clarify the 
issues and introduce greater consistency and accountability into the 
adjudicative system, ft would also help to carry out an effective cross- 
examination of the claimant. Many ALJs have told us that they are 
sometimes reluctant to conduct the kind of cross-examination they 
believe should be made because, upon appeal, the record may make 
them appear to have been biased against the claimant. Consideration 
should also be given to allowing the individual who represents the 
agency at the hearing to Hie an appeal of the AL.1 decision. 

This issue has not escaped the analysis of academic commentators. Two professors made the 
following caustic observation in the Journal of Economic Perspectives (Volume 20. Number i. 
Summer 2006. pages 71-96 at page 95): 

A second promising step w'ould be for the Social Security 
Administration to consider attorney representation at Administrative 
Law Judge hearings, as the independent Social Security Advisory 
Board (2001) has repeatedly recommended [emphasis added]. At 
present, claimants arc typically represented at appeal by legal and 
medical advocates who have a financial stake in the claimant's 
success. The Social Security Administration, by contrast, is entirely 
dependent on the Administrative Law Judge to protect the claimant's 
and the public’s interests simultaneously (U.S. GAO, 1997). 

Permitting the Social Security Administration to provide a 
representative or attorney to the hearings would ameliorate this almost 
comically lopsided setting [etnphasis added] in which the Social 
Security Administration cuiTentiy loses nearly three-quarters of all 
appeals. 

The overriding purpose ofthe hearing is "fact-finding.’* The AALJ believes that the model used by 
SSA to conduct hearings is a relatively poor fact-finding model as compared to the adversarial model. 
We believe that the center of any change at SSA should include, at a minimum, conversion from the 
inquisitorial model to the adversarial model. The adversarial system of adjudication is fundamental 
to our American Judicial sy.slem. The .AALJ knows of no state or Federal court that uses the 
inqui.sitorial model to adjudicate issues. SSA uses a model unheard of throughout our land to find 
facts in a Judicial-type setting. 
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THE BURDEN OF WEARING 3 HATS 

Federal ALis who hear aiid decide cases at SSA have an unusually complex job. As a i'acl-finding 
sysleiTi. it is difficult for one person to perform all three functions imposed on ALJs: to represent the 
interest of tire claimant; to represent the interest of the Trust Fund; and to serve as an impartial 
decision maker (“three hats“). To function and appear as an unbiased fact-finder and at the same 
time to examine a claimant vigorously and thoroughly, as one would expect a lawyer defending the 
trust fund to do, is not possible. In fact, having the judge defend the Trust Fund as well as the 
claimant's interest, places the judge in an untenable situation. Oftentimes vigorous examination of 
the claimant by the judge leads to allegations against the judge of bias and prejudice. Some judges 
have even been subjected to discipline by the Agency because of aggressive examination of the 
claimant, done in pursuit of truth andjuslice. 

The benefit of having a lawyer representing the govemment with the authority to settle cases should 
nol be minimi/ed. In fact, this benefit may be even greater to the administration of justice than the 
govemmem’s role as an advocate. One of the factors contributing to SSA’s high volume jurisdiction 
is the fact that the vast majority of cases are tried. Hovvever, nowhere else in our judicial system is a 
judge required to take to hearing such a high percentage of cases compared to the total docket. Were 
the state and Federal courts required to actually conduct trials in the same proportion as disability 
judges are forced to do with their dockets, those courts would abruptly crash under the weight of 
Hying virtually all of tlieir dockets. Flaving a lawyer with authority to negotiate and settle cases has 
the potential to drastically reduce the number of cases that are tried, and conceivably reduce the 
number of judges and support staff. 

Flaving government representation would also ensure that the evidentiary file is complete and that all 
necessary development has been conducted prior to the hearing. This w'ould permit the judge to 
become fully informed about the nature and extent of the claimant's alleged impairments prior to the 
hearing, 'fhis type of prehearing preparation is necessary for the judge to understand complex 
medical evidence and to evaluate the facts, as found at hearing, in the context of relevant the law and 
agency regulations. 

The AALJ believes an adversarial model would far belter serve the claimants' and the public's 
interesls by being a better fact-finding system and by more elTiciently disposing of cases through 
compromise and settlement. With a lawyer representing the government, the government can then 
decide which cases to defend. Instead of hearing 90% of the cases {assuming 10% are aw-arded on 
the record without a hearing), far few-er cases would go to hearing because of the abi lity to settle the 
case without a hearing. This process would also sei-vc to drive dow'ii the backlog quickly. 

Another etTiciency, which should accrue to having government representation, lies in the shepherding 
of cases through the appeals process. Identifying those claims that are likely to prevail before the 
judge and agreeing with the claimant's position to enter a favorable award, means one fewer case that 
has to be scheduled and tried. The government lawyer can then focus resources on defending those 
eases w hich ought to be defended, rather than spend time on perfunctory hearings. 

As above noted, the pressure on judges to produce an ever increasing number of cases has reached 
intolerable levels. In evalualing our concerns, it is essential that members of the Subcommittee 
understand the role of staff in the disability claims process. When case files arrive in a hearing 
office, they must be “worked up" or "pulled." that is. electronically organized for use in the hearing. 
This is a significant task, w'hich if done properly, requires skill and one to three hours of time, as the 
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contents of a given file arrive in the hearing office in random sequence, unidentified, without 
pagination, vvitb duplications and without any numbered exhibits or table of eonlents to locale the 
exhibits. A staff member must identify and eliminate duplicate exhibits from the same source, label 
tlie remaining exhibits, arrange the exhibits in chronological order, number and paginate the exhibits 
and prepare the list of exhibits. After a case is worked up, it is ready !br the assigned judge to 
review. 


In this process, the AAfJ believes it important for members of the subcommittees to consider how 
much lime AlJs should be spending on each disability case. At an estimated value of S.'IOO.OOO per 
case, w'e respeetfully suggest that this is not a rhetorical question. A judge must invest sufficient time 
to understand all of the facts in each case as well as applicable law and regulations, it is imperative 
for the judge to review all evidence in the file, averaging 600 pages, and then direct staff to obtain 
any missing evidence including consultative medical examinations. When the record is fully 
developed, tlte judge determines if a hearing is needed or w'hether a favorable decision can be made 
on the evidence of record, without a heaving. In most cases, a hearing is required and the judge then 
determines which expert witnesses will be required for the hearing and if additional courtroom 
security is necessary. After this reviesv. the staff secures the expert witnesses and schedules the case 
for hearing. Once the hearing is scheduled, the judge continues to be involved with the case 
reviewing newly submitted evidence and considering and resolving pre-hearing motions and issues. 
Typically, a day or two before the hearing, the judge will conduct another review of the file to 
evaluate additional evidence and to insure familiarity with the facts and issues for the hearing. Many 
times, last minute evidence is submitted at the hearing which unnecessarily delays or otherwise 
impedes the adjudication of the case. When the hearing is concluded, the judge must deliberate, 
prepare thorough decisional instructions for the writing staff and later review^ and edit the draft 
decision before signing it. Sometimes, additional evidence is submitted after the hearing, or even 
after the decision has been drafted but not yet signed by the judge, causing the expenditure of 
additional judge time. As can be gleaned from this brief overview, the disability adjudicatory process 
is complex and time consuming. 

As earlier noted, in courts and other agencies, trials and adjudications are conducted under the 
adversarial process in which the case is developed during trial by evidence introduced by opposing 
counsel. The judge studies and reviews the evidence as the trial progresses. However, in Social 
Security disability hearings. AL.Is preside over an inquisitorial process, in which the judge develops 
the facts and the arguments both for and against granting benefits. In large part, this is required 
because the SSA is not represented at the hearing and the courts are sympathetic to unrepresented 
claimants. Therefore, AL.Is are required to wear the so-called three hats as referenced above. After 
reviewing the record evidence, the judge often determines that additional evidence must be obtained. 
This inquisitorial system places more responsibility on the judge. Flearings based on this model are 
more lime consuming and labor intensive for the judge. 


Certainly, there is variance in the number of decisions issued by each judge. Such a distribution is 
normal in ail human activities, and is usually graphed as a “bell curve.” However, the number of 
decisions issued by a judge is dependent on numerous factors such as adequate and well trained 
staffing, the complexity of the cases, the number of unrepresented claimants and the sophistication of 
the bar. These arc factors clearly beyond the control of the judges. 


Quite compelling is data from SSA’s last study on the issue of numerical goals for ALJs, Plan for a 
blew Disability Claim Process. This study was conducted in 1994 and projected a time line for a 
disability claim at all levels of the process. The study, based on an average month, concluded that a 
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reasonable disposition rate for an Al.J should be in the range of 25 to 55 cases per month. 'I'he study 
also revealed that a judge would spend a range of 3 to 7 hours adjudicating each case. Consistent 
with this study is the following testimony of former SSA Chief Al.J Frank Cristaudo before the 
House Ways and Means Committee, Subcommittee on Social Security, on September 6, 2008, in 
response to questions from Congressman Xavier Beceira: 

Mr. Becerra. Do me a favor. I am going to run out of 5 minutes real quickly, lam just 
asking, do you believe that they [ALJs] can get to upwards of 600 to 700 dispositions 
on an annual basis? 

Judge Cristaudo. Weil, what we are asking the judges to try to do we haven't mandated, 

we are asking is to get to 500. The 700 was more of an indication to this other group 

that are doing thousands of cases that at some point there may be a limit as to how many 
cases a Judge can actually do and still do quality work. That is what the 700 was about. 

There have been changes in the process since 1994, but most of those serve to slow down, not speed 
up, the process. The average file size grows every year. Reviewing electronic files (cFiics) lakes 
more time than reviewing paper files. Even electronic signing (eSigning) of decisions takes longer 
than using a pen. While technology may have reduced the Agency’s overall processing lime for 
claims, it has not reduced the amount of time most judges must spend in adjudicating a case. 

In considering numerical performance, it is impoiiant to undersUmd that a judge must carefully 
review the voluminous documentary evidence in the claimant’s file to effectively prepare and 
conduct the hearing and to issue a coiTcct decision. With an average estimated cost to the trust fund 
of 8300,000 per case, a judge hearing 40 cases per month is entrusted to correctly decide cases valued 
at 810,000.000 per month, or $120,000,000 annually. Nonetheless, judges are being subjected to 
various pressures to meet ever-increasing production "goals" which in many cases become de facto 
quotas in violation of the APA and infringes on the constitutional requirement for ALJs to provide a 
full and fair due process hearing. 


As a result of SSA’s pressure to meet or exceed goals-quolas, many judges are forced to give cases 
less thorough reviews: adequate evidentiaiy development may not be undertaken: facts may go 
unseen: and incorrect assessments may be reached. In some offices, judges are being pressured to 
accept un-worked cases that have not been organized by staff which is inconsistent with the APA 
requirement that hearings be held with an identifiable record. The judge must waste substantial time 
in reviewing un-worked files that may have many duplicate records, records out of sequence and 
exhibits which are neither identified nor paginated. This lost time should be, instead, spent on 
revievving, healing and deciding more cases. 

Reviewing a 600 page case file is not imlike reading a 600-page novel. In both instances, one must 
read carefully in order to understand the story being presented. Skipping pages in either distorts 
one’s understanding of the whole story. If a judge skips evidentiary pages in a case file, the judge 
could make incorrect decisions in that case, harming either tlte claimant or costing the American 
taxpayers $300,000 for the incorrect decision. Selectively reviewing evidence is a short cut that 
must cease; otherwise fairness and justice disappear from our adjudicatory' system. 


PEER REVIEW 
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'['he AALJ has advocated for an AIJ Peer Review Prograin at SSA for approximately twenty years. 
The AALJ believes tliat such a system would efficiently and effectively address AIJ performance 
and conduct issues in a manner that would be beneficial to the Agency, the Judge and the American 
people. Instead, the Agency cominues to address these issues in a manner that always leads to costly 
and lime consuming litigation. The Agency has not only consistently opposed the establishment of a 
Peer Review Program but also any similar program. This past year, the AALJ proposed a joint 
workgroup to study and evaluate establishing an ALJ Peer Review Program. The Agency strongly 
opposed the creation of such a w'ork group. 


ADJUDICATORY TRANSPARENCY 

In our democratic form of government, the need for transparency in federal administrative 
hearings is essential. Conducting hearings in secret fosters suspicion and creates 
misunderstandings about our system of justice. To build and maintain trust in our adjudicatory 
system by the American people, we must conduct our hearings in the light of day. The AALJ 
has long advocated that hearings be open to the public. We believe there is a substantia! public 
interest in how disability adjudication is conducted. We believe that the public's interest is 
generally paramount to a claimant's interest in keeping the bearing closed to the public. Open 
hearings w'ould lend transparency to our administrative adjudication system and instill 
confidence regarding our disability system of justice. Moreover, should the case be appealed to 
the Federal courts, the entire record is open to the public. Also, we believe the Notice of 
Hearing should include ail relevant information, not only the issues to be heard, but also other 
information such as the time, date and place of the hearing and the name of the assigned judge. 

ARE THE MEDICAL VOCATIONAL GUIDELINES RELEVANT TODAY 

For many reasons, Americans are living longer and healthier lives. The nature and scope of work 
performed by the American people is significantly different than 40 years ago. There are far fewer 
unskilled jobs in the market place and few jobs that require significant physical activity. As a result, 
application of the Agency’s Medical Vocational Guidelines (grid rules) oftentimes forces the ALJ to 
award benefits when jobs are available that claimants could perform. In our view, this approach to 
evaluaiing disability is out of date and should be eliminated. Rather than using these outdated 
guidelines, judges should rely on vocational testimony. At a minimum, the grid rules should be 
revised lo reflect the increased life span of Americans. 

RULES OF PROCEDURE AND CLOSING THE RECORD 

The AALJ has advocated for the adoption of procedural mles, however, the .Agency has con.sistenily 
refused to do so. No other judicial sy.slem functions without rules of procedure. Further, no other 
judicial system operates by permitting the record to remain open continuously throughout the 
adjudicatory and appellate process. For example, medical evidence could be withheld from the ALJ 
and later submitted to the Appeals Council in order to secure a remand of the case and another 
hearing. There is no incentive under the current system to submit evidence in a timely fashion. 


Procedural rules would ensure an efficient, effective and orderly judicial system. Like a road map, 
procedural rules w^ould aid litigants by giving specific guidance on how to navigate the adjudicatory 
process. At SSA such rules could cover, inter alia, submission of evidence, dismi.ssals. prehearing 



conferences, subpoenas, oral argument, representatives' responsibilities, ex parte communications, 
continuances and prehearing development. 

Perhaps one of the most important areas ripe for procedural nilcs is closing the record. The AAi...i 
has long advocated that the record should be closed at the conclusion of the hearing unless the AI.J 
directs otherwise. Any post hearing evidence submitted to the ALJ prior to the issuance of a decision 
would be admitted into the record upon a showing that such evidence is material and could not have 
been submitted prior to the close of hearing. If a party waives a hearing, the record would be closed 
on the date the decision is issued. 

THE VALUE OF MEDICAL EXPERT WITNESSES 

Medical expert witnesses serve an important role in the adjudicatory process in that their testimony 
assists the ALJ in reaching the correct decision in a given case. Presently, the Agency has a dearth of 
medical expert witnesses because their pay has not increased in more than a decade. Pay rates need to 
rise, and the SSA needs to develop a national pool of medical specialists who can appear at hearings 
by way of video. In most cases, courts arc more likely to uphold a decision if a knowledgeable 
medical expert witness testities at a disability liearing. The cost for using a medical e.xperl witnes,s is 
less than the cost of holding another bearing if the case is remanded as a result of the lack of medical 
expert testimony. 

REDIRECTED RESOURCES TO REDUCE THE BACKLOG 

The SSA expends a great deal of money on maintaining ten Regional Offices within ODAR. Since 
01) AR Regional Offices do not directly contribute to the processing and adjudication of cases, as 
they handle few, if any, cases. Regional Offices are merely another layer of bureaucratic 
administration that deprives ODAR hearing offices of personnel. Over the last llfleen years, the 
Regional Offices have added substantial staff, which could have been better deployed in the hearing 
offices. The AALJ advocates the elimination of the ODAR Regional Offices and the reassignment of 
Regional Office staff to hearing offices to handle the backlog, with the savings from office rental 
costs being redirected to the hearing offices. The overall responsibility for the disability adjudication 
system, including current Regional functions, should be consolidated in the Office of the Chief 
Administrative Law Judge and under the management of the Chief Administrative Law Judge. 


VIDEO HEARINGS 


Face to face hearings provide the best method of delivering due process to the American people. 
While there may be some instances where video hearings are advisable (such as handling cases in 
remote areas that would require excessive travel), widespread use of the National Hearing Centers 
(NHCs) reduces the ability of the SSA to provide due process to the American people. Video 
hearings should be kept to a minimum in order to preserve the right of every American to have the 
opportunity to make their case in person to the Judge, No video hearing can provide the same 
experience and the same contact between a claimant and Judge as an in-person hearing. Moreover, 
video hearings require the use of a second courtroom; one for the judge and one for the claimant who 
appears at the hearing by video. This requirement for additional space imposes signi ficant additional 
costs for the American taxpayer. 
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INDEPENDENT CORPS NEEDED 

Critically impoitanl to any siiccessful democracy is an independent judicial system. At the SSA, 
ALJs do not have the independence envisioned by the APA, the Social Security Act, or the United 
States Constitution. Agency ofiicials are now imposing daily, weekly, monthly and yearly 
production quotas. The imposition of these quotas, often euphemistically referred to as goals, has 
had a deleterious impact on case adjudication. Placing disability judges in an organization separate 
from SSA would better ensure justice for the American people. 

For two decades, the disability adjudication at SSA has suffered from numerous failed management 
initiatives. With the exception of changes undertaken by former Commissioner .ioanne Barnhart, ail 
other initiatives were established and implemented by the Agency without the involvement of the 
AALJ, whose members are the most knowledgeable about disability adjudication, it is no surprise 
tliat those initiatives failed, with great cost to the American people. 

The establishment of an independent corps of disability judges w ould better sei-v'e the public than the 
current system which has a long history of failure.s. 

CONCLUSION 


The Social Security Program is absolutely vital to the American people. Our judges are working 
extremely hard to address the backlog of case.s under very adverse circumstances. We arc most 
hopeful that you will further pursue the issues w-e raise to ensure that claimants receive a full and fair 
due process hearing by administrative law judges and, at the same time, that the American public 
receives justice. 


Thank you for the opportunity to submit this statement and to present our views on these important 
issues. 


Respectfully submitted. 


D, Randall Frye 
President, AALJ 
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Chairman JOHNSON. Mr. Lubbers you are recognized. 

STATEMENT OF JEFFREY LUBBERS, PROFESSOR, AMERICAN 
UNIVERSITY, WASHINGTON COLLEGE OF LAW 

Mr. LUBBERS. Thank you, Mr. Chairman, Ranking Member 
Becerra, for inviting me to be here today. I am a Professor of Prac- 
tice in Administrative Law at American University Washington 
College of Law where I have taught since 1996. As I note in my 
biography from 1975 to 1995, I worked at the Administrative Con- 
ference of the United States, ACUS, and am now serving as special 
counsel at the revived Administrative Conference. However, I want 
to emphasize that my views I am expressing today are just my own 
and as an administrative law professor and should not be ascribed 
in any way to the Administrative Conference. 

The growth of the SSA disability adjudication program has been 
phenomenal. 
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Chairman JOHNSON. Is your mike on? 

Mr. LUBBERS. The growth of SSA disability adjudication has 
been phenomenal. In 1973, the then president 

Chairman JOHNSON. I forget mine, too. 

Mr. LUBBERS [continuing]. Of the Association of ALJs reported 
that the number of disability proceedings reaching the hearing 
level had, quote, “jumped to an unbelievable 56,000.” That year the 
per judge disposition rate was 143 cases per year. Today those 
numbers seem miniscule. 

Commissioner Astrue has said that he expects the case load to 
reach 832,000 in fiscal year 2012 with about 1,400 ALJs. The per 
judge disposition rate has more than quadrupled to 594. And this 
rise in caseload shows no sign of slowing down. 

Now to sketch out the legal context of the program, I would men- 
tion that although SSA benefits once received are an entitlement, 
which means that the government cannot terminate benefits with- 
out a formal hearing. It is not so clear, based on Supreme Court 
case law, whether that level of due process applies to initial appli- 
cations and denials of benefits. The Supreme Court has never held 
that an applicant for public benefits possesses a property interest 
protected by due process. 

Another unresolved issue is whether the formal adjudication pro- 
visions of the APA are applicable to SSA disability adjudications. 
While this is an interesting legal and historical question, it is one 
that I don’t think is all that crucial to resolve because, ultimately, 
the issue of the APA’s applicability is up to Congress, and the APA 
itself gives both Congress and the agency a lot of flexibility. 

But to clarify my own answer to this question that you men- 
tioned, I think that if you just look at the language of the Social 
Security Act, an APA hearing would not be mandatory, but that 
analysis is probably trumped by the clear message Congress and 
this subcommittee sent in the 1970s when it converted the tem- 
porary SSI judges into full-fledged ALJs. 

Now, over the years, I have urged a number of key process re- 
form proposals that I summarize in my testimony, many of these 
ideas were included in SSA’s 2006 DSI reform proposal. However, 
other than a couple of the proposals, the rest of the DSI program 
was prematurely terminated apparently due to resource constraints 
caused by the crush of caseload pressures that worsened after 
2006. 

I would like to see a renewed effort to implement these process 
reforms. However, that may not be possible now. So I have sug- 
gested some possible options and approaches in dealing with some 
of these caseload pressures. Some of them are incremental, such as 
increasing the use of rulemaking and increasing the use of video 
communications technology, and some more fundamental. Some of 
the more fundamental change options might include modifying the 
role of Appeals Counsel to increase the quality control review of 
grant cases and to use selected appeals counsel decisions as sys- 
temwide precedents; second, replacing both the Appeals Counsel 
and the district court stages with a Social Security court; third, 
making SSA hearings adversarial, although I am not convinced 
that that would be cost beneficial; and fourth, taking advantage of 
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the APA provision that allows specially designated administrative 
judges, even in APA hearings. 

Now this last option requires a bit more explanation. If Congress 
does become persuaded that circumstances require that hiring 
more ALJs is no longer the tenable answer, Congress could spe- 
cially provide for or designate another type of adjudicator under 
the APA. Congress has done this occasionally. A prime example is 
the special authority given to the Nuclear Regulatory Commission 
to use atomic safety and licensing board panel members to hear nu- 
clear licensing cases. In those cases. Congress wanted to provide 
the agency with the flexibility to not only use law trained judges 
to hear licensing cases, but also scientists. Now some have sug- 
gested using doctors as adjudicators. I am not sure that is a good 
idea, but I do think that there are enough problems with the ALJ 
program to perhaps lead Congress to suggest that there is a need 
for a specially tailored SSA ALJ program. And in doing that. Con- 
gress could allow SSA to basically hire its own judges, using the 
0PM process. They have done that with the NRC and with boards 
of contract appeals. 

Congress could also consider departing from the current ban on 
performance appraisals for ALJs. I know there are arguments on 
the other side of that issue. 

So there are a number of things Congress could do if they spe- 
cially designated Social Security ALJs. My overall point here is 
that the SSA’s ALJ program size and perhaps the character of its 
cases may now require some special treatment. By providing the 
menu in my testimony with some commentary along the way, I 
hope I can assist this committee in performing its historical role in 
protecting the viability of this historic program. 

Chairman JOHNSON. Thank you, sir. 

[The prepared statement of Mr. Lubbers follows:] 
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(Revised June 29, 20! i) 


Testimony of Jeffrey S. Lubbers 
Before the Social Security Subcommittee 
House Ways and Means Committee 
June 27, 2012 


Chairman Johnson and Members of the Committee: 

1 am pleased to testify before the Subcommittee at today’s hearing the fourth in a series on 

“Securing the Future of the Social Security Disability Program.” 


I am Professor of Practice in Administrative Law at American University’s Washington College 
of Law, where 1 have taught since 1996. As noted in my biography, from 1975-1995 I worked as 
an attorney and then as Research Director at the Administrative Conference of the United States 
(ACUS) and am now also serving as Special Counsel at the revived ACUS. However, I want to 
emphasize that the views I am expressing today (unless otherwise noted) are my own as an 
administrative law professor and should not be ascribed in any w'ay to ACUS. Even more 
specifically, although as part-time Acting Reseai'ch Director from January l-Juiie 15, 2012. I 
helped ACUS launch its current, SSA-requested study of ways to reduce the decisional 
inconsistency of SSA ALJs, the researchers are still engaged in preliminary fact-tlnding, and my 
testimony today is not informed by that study in any way, nor have I formed any conclusions 
about that study. 

.!A..Qf 9 >Yth of the.SSA Adjudication S 

The growth of the SSA disability adjudication program has been phenomenal. In 1973, the 
President of the As.sociation of Administrative Law Judges (ALJs) in the Department of Health, 
Education and Welfare (HEW), made a presentation to a Civil Service Commission Advisoiy 
Committee on Utilization of Administrative Law Judges in which he said, “Administrative Law- 
Judges in the Department of HEW have experienced a dramatic increase in the number of 
disability proceedings reaching the hearing level. There were 27,972 proceedings in 1969, 
34,901 in 1970, 40,712 in 1971, and by fiscal year 1972 the total had jumped to an unbelievable 
56,346.”' A July 30, 1974 report of that Civil Seiwice Commission indicated that the Social 
Security Administration (SSA) employed 430 ALJs at the lime, and that the per-judge 
disposition rate had lluctuated between 114.1 and 143.6 cases per year between 1969 and 1973.' 

A few years later, in 1978, a team of scholars led by Jerry Mashaw, studying the SSA disability 
adjudication system described the SSA Bureau of Hearings and Appeals as “probably the largest 


' Statement of Frasik B. Borowiec. presented to the Advisory Committee on Utilization of Administrative Law 
Judges, Civil Service Commission at ,s (July i !, 1973). 

" U.S. CfviL Slrvici; C'oMMis.sioN. Rlporv or THi; CoMMinri; ON THL Study of thl Utilization or 
ADMINiSVRATIvr, i.,AW JUDGLS 58 (July 30, 1974). 
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administrative adjudication agency in the western world” with its 625 administrative law judges 
(ALJs) disposing of 1 80,000 cases in fiscal year 1976/^ 

Today those numbers seem miniscule. The SSA Commissioner has said that he expects the 
caseload to reach 832,000 in fiscal year 2012 with about 1400 ALJs.'^ One obvious by-product 
of this huge infiux of cases is that the per-jiidge disposition rate has more than quadrupled from 
1 14 per year in 1969, to 288 per year in 1976, to 594 in 2012. 

This rise in the caseload will likely continue as higher number of “baby boomers” retire,^ (2) the 
economic downlum drives unemployed workers to seek other sources of income,^ and (3) private 
insurance companies increasingly require, as a condition of payments, that claimants pursue 
offsetting SSA disability benefits.’ 

II. The Legal Context 


A. The Constitu/ional dimension 


The Disability Insurance program was authorized in i 956 by Title II of the Social Security Act to 
provide benefits to disabled insured workers who no longer can work, and it was supplemented 
in 1972 by the Title XVI Supplemental Security Income (SSI) program for aged, blind, or 
disabled persons whose income and resources fall below a certain threshold. These programs 
thus have created statutory “entitlements” of benefits for eligible claimants, which means of 
course that the government cannot terminate benefits without due process. See Mathews v. 
Eldridge, 424U.S. 319." 


But it is not so clear, based on Supreme Court caselaw, whether due process applies to initial 
applications and denials of benefits, in fact, “the Supreme Court has never held that an applicant 


•’ Jerry L. Masuaw, et al.. Sociai. Security Hearings and .A-PPEaes 1 (1978). 

StaU'ineni of MJcIkk-! J, AsP.rue, (''(miniiss.iotK'r. Social Sccutiiy Admiai^traiion, before tiie Cosniniaec on 

Ways, and Means.. Siiix:evmni!.tee on Soeia] Seciirily and tlie Hous-e CiotniniUee on tin; Judiciary Snbconnr.illce on the 
CcHjrtsi. Covinnereial and Adininislxative Law (July U, 20i!). avdilabte m 
htip;;://w\v'.v.‘;oc:ia[.security.gov/U'gislaticm/tcsi;itriony_07’! ! i i .iilnd. 

^ Baby boomers began to reach the age of 65 in 201 1 and wiil finish reaching 65 in 2030. When they begin to retire 
in 2011, there will be 40,4 million seniors (or 13% of the population) and will grow to 70,3 million (20% of the 
population) by 2030, See Press Release, U,S, Census Bureau, Census Bureau Projects Doubling of Nation's 
Population by 2100 (Jan. 13. 2000). 

It is well known that while the disability program is not an employment scheme, applications rise when the 
economy falters. In April 2000, the national unemployment rate was 3,8%; today it is 8.3%. 

Cf. D- Gregory' Rogers, The Effects of Social Securrly Awar/E on Long-Term Disahiliiy Clainn, 1 .ATLA Annu.al 
Convenhon Reperency-: Materials 1 1 17, 1 1 17 Only 2001). 

See id. al 332: “The Secretary does not contend that procedural due process is inapplicable to lemiinalions of 
Social Security disability benefits. He recognizes, as has been implicit in our prior decisions, that the interest of an 
individual in continued receipt of these benefits is a statutorily created “propeny" interest protected by the Fifth 
Amendment.” (citation omitted). 
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for public benefits possesses a property interest protected by due process.”'^ In the social security 
context, in Richardson v. Perales. 402 U.S. 389, 406-407, an applicant for benefits contended 
that SSA violated due process by relying on the WTitten reports of examining physicians who 
were not available for cross-examination, but the Court was not convinced that he, as an initial 
applicant, had such a claim. In dicta, the Court said: 

Perales relies heavily on the Court’s holding and statements in Goldberg v. Kelly, 

. . . particularly the comment that due process requires notice “and an effective 
opportunity to defend by confronting any adverse witnesses * * 397 U.S., at 

267 -268. Kelly, however, had to do with tennination of AFDC benefits without 
prior notice. It also concerned a situation, the Court said, “where credibility and 
veracity tu'e at issue, as they must he in many termination proceedings.”. . . The 
Perales proceeding is not the same. We are not concerned with termination of 
disability benefits once granted. Neither are we concerned with a change of status 
without notice. 

Even in Mathews, where the beneficiary’s benefits were being terminated due to a “continuing 
disability review'”(CDR), the Court found that, unlike in the welfare context of Goldberg v, 
Kelly, a pre-tennination hearing w-'os not constitutionally required. Congress, of course, has 
elected to continue allowing pre-termination AL.I hearings in initial denial cases. 

B. Applicability of the Adminisfrafive Procedure Act (APA) 

One often debated issue is whether the fbnnal adjudication provisions of the APA are applicable 
to SSA disability adjudications. Twelve years ago 1 was asked to facilitate a session of the 
SSA’s Executive Leadership Conference’** on this very issue and a set of materials on this issue 
was prepared for this occasion by the organizers, which I w'ouki be happy to share with the 
Committee. 1 will provide some background about this issue, but will not dwell on it because, 
while an interesting legal and historical question, 1 think it is somew'hat beside the point — 
because ultimately the issue of the APA’s applicability is up to Congress, and moreover, even if 
the APA’s procedures continue to be required in these cases, the APA itself gives both Congress 
and the agency sufficient flexibility to provide for hearings and hearing officers suitable for 
deciding such cases. 

This issue arose in Richardson v, Perales because the claimant also claimed “that the 
Administrative Procedure Act, rather than the Social Security Act, governs the processing of 
claims and specifically provides for cross-examination.”” 'I'he Court’s response was, “We need 
not decide wfiether the APA has general application to social security disability claims, for the 


^ Am. B,^R. Ass'N, A Glide to Federal Agency ADJUDiCATioN, 2 d ed. 25-27 (Jeffrey B, Liiwak, ed. 2012). 
Many courts of appeals have so held, hovvever; sec Jeffrey S. Lubbers, Giving Applicants Foe Veterans ’ And Other 
Government Benefits Their Due (Prncess). 35 Ai:)MlN. & Rhg. L. NEWS 16 (spring 2010). 

The session was held on, 'Novernber 2. 2000 in Berkeley Springs, WV. 

‘U02U.S. at 408. 
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social security administfative procedure does not vary from tliat prescribed by the APA. Indeed, 
the latter is modeled upon the Social Security Act.’'‘“ 

The SSA Act, 42 li.S.C. § 405(b), sets forth the hearing provision applicable to disability cases; 

The Commissioner of Social Security is directed to make findings of fact, and 
decisions as to the rights of any individual applying for a payment under this 
subchapter. Any such decision by the Commissioner of Social Security which 
involves a determination of disability and which is in whole or in part unfavorable 
to such individual shall contain a statement of the case, in understandable 
language, setting forth a discussion of the evidence, and stating the 
Commissioner’s determination and the reason or reasons upon which it is based. 

Upon request by any such individual . . . the Commissioner shall give such 
applicant and such other individual reasonable notice and opportunity for a 
hearing with respect to such decision, and, if a hearing is held, shall, on the basis 
of evidence adduced at the hearing, affirm, modify, or reverse the 
Commissioner’s findings of fact and such decision. . . . The Commissioner of 
Social Security is further authorized, on the Commissioner’s own motion, to hold 
such hearings and to conduct such investigations and other proceedings as the 
Commissioner may deem necessary or proper for the administration of this 
subchapter. In the course of any hearing, investigation, or other proceeding, the 
Commissioner may administer oaths and affirmations, examine witnesses, and 
receive evidence. Evidence may be received at any hearing before the 
Commissioner of Social Security even though inadmissible under rules of 
evidence applicable to court procedure (emphasis supplied). 

Under prevailing administrative law doctrine, unless Congress clearly requires the use of a 
fonnal APA adjudication, by using “magic words” such as “hearing on the record,” agencies are 
free to interpret the simple “hearing” requirement as not triggering the APA’s formal 
procedures.’^ Under this principle, based on the above language alone, SSA would be allowed to 
inleipret the Act as allowing less formal procedures than the APA and use of non-ALJ 
adjudicators. However, some related legislative history cuts the other way. Tliis is the story of 
the saga of the hearing officers appointed to hear the new cases created when the SSI program 
was enacted in 1972.’'^ 

Originally, when SSA requested the authority to hire additional ALJs to hear these cases, the 
Civil Service Commission (CSC, OPM’s predecessor) determined that SSI hearings did not 
require APA-appoinled Al.Js to hear such cases. The Department of HEW (within which SSA 
operated at the time) challenged this view and the Chairman of the CSC “granted SSA's request 
to establish registers for [AL.Is].” A group of AL.Is “from ‘old line’ agencies” objected and was 
granted a hearing before the CSC. The then-SSA Commissioner “urged that full APA 


'■Id. ai 409. 

See A.M. Bar. Ass'.n, A Gf.JiOETO Feder-m, Acbncy Adjudicauion, 2d bd, 41-45 (.iei'frey B, Litwak. ed. 2012). 

The following recounting is drawn from Comm. Staff Report on the Disability Program, House Comm, on Ways 
and Means, 93d Cong., 1st Sess. (1974) 
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procedures be applied under SSI as under SSA.” But the CSC Chairman reversed his position 
once more again finding that ALJs were not required in SSI hearings, because that program is 
not under the APA.” 

Jn January 1976, Congress then acted to cooler “temporary ALJ’’ status to these SSI hearing 
officers for two years.'' The saga ended when, in December 1977, Congress enacted legislation 
“deeining” these temporary ALJs to be hill-fledged, permanent ALJs.'^ 

This legislative history does seem to indicate that Congress, and this Subcommittee specifically, 
clearly expressed its intent that hearing officers presiding over SSA DI and SSI cases be 
Administrative Law Judges. Obviously, however, this decision is up to Congress to nialce or 
maintain, and, as 1 will mention below, the APA itself specifically provides that Congress can 
specially provide for other types of designated presiding ofhcers, even in APA proceedings. 

ill. SSA Dl Adiudication Reform Proposals 

As this committee well knows, there are four levels of administrative decisionmaking for Social 
Security claims — and for most claims, they must pass through all four before a decision is 
subject to judicial review.'' The process begins at local SSA offices, where the all-important 
initial disability detenninations are contracted out to state-run Disability Determination Ser\'ice 
(DDS) offices. SSA, together with the DDSs, makes the initial decision on an application and 
the initial decision to terminate benefits in CDR. cases; in case of appeal. SSA and DDS also 
handle the first level of review, known as “reconsideration.” Further administrative appeals are 
handled by SSA, but through its Office of Disability Adjudication and Review (ODAR), which 
houses the Office of the Chief Administrative Law Judge and approximately 1400 ALJs who are 
responsible for administrative hearings, along with the Appeals Council (with a chair and 70 
“Administrative Appeals Judges”),'^ which reviews administrative hearing decisions on appeal 
by a claimant or, in a few cases, on its owm initiative. 


'ASVt'Pub. L. No. 94-202 §3; 

The persons appointed ... to serve as hearing examiners in hearings under section 1631(c) of 
such Act may conduct hearings under titles tl, SVl, and XV'lll of'l'he Social Security Act if the 
Secretary of Health. Education, and Welfare finds it will promote the achievement of the 
objectives of such title, notwithstanding the fact liiat their appointments were made without 
meeting the requirements for [ALJs] appointed under section 3105 of title 5, United States Code; 
but their appointments shall terminate not later than at the close of the period ending December 
31, 1978. and during that period they shall be deemed to be hearing examiners appointed under 
such section 3 105 and subject to all of the other provisions of such title 5 which apply to [ALJs]. 

Puh. L. No, 95-216, tit. Ill, § 371, 91 Stat. 15.59. See also Subconim. of Soc. Sec. of the Hou.se Comm. Ways and 
Mean.s, 96ih Cong. '"Social Security Administrative Law Judges; Survey and Issue i’aper' (Comm. Print 1979), 

’ See. e.g.. Johnson v. Shalala, 2 F,3d 918, 920 (9th Cir. 1993) (Social Security' Act, 42 U.S.C, § 405(g), ‘’requires 
each Social Security claimant to exhaust his administrative remedies before appealing to a federal district court”)- 
There are special rules for expedited appeals where the only issue is the constitutionality of an applicable provision 
of the Social Security Act. 

See http://wvv\v.sociaisecurity.gov/appcals/about_ac.ht!nl. These Judges arc not ALJs and lack the .statutory 
independence and AP.A protection enjoyed by A LJs. 
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Over tlie years, I have supported a number of program-specific improvements to the SSA 
adjudication process.'*^ These are most fully set forth in the study that Paul Verkuil, Frank Bloch 
and I did originally for the Social Security Advisory Board (SSAB) in 2003.^'’ 

We were originally asked by the SSAB to examine the options of introducing some form of 
government representative and closing the record at a pre-ordained time. We decided not to 
propose a revival of the SSA’s experimental program involving a government representative as 
an advocate. Instead we suggested a somewhat different approach to improving tlie record for 
decision at ALJ hearings; introducing a nonadversary “Counselor’* into the disability 
adjudication process whose central role would be to monitor the process of developing the 
evidentiary record. This Counselor would work closely with all of the key actors — the claimant 
(and the claimant’s representative, if there is one), the ALJ, and SSA (most likely through 
DDS) — in order to identify any gaps in the record and to lill them as quickly and efilcienlly as 
possible. The idea was that these Counselors w^ouid remove much of the development work 
from the ALJ, including the second- and third-hat roles of assuring that the claimant’s and SSA*s 
(or DOS’s) positions are fully supported, and would seiwe a much-needed administrative liaison 
function between the DDS and ODAR. 

We also recommended that the Counselors be given the resources and authority necessary to 
move claims quickly, especially those where benefits can be granted without a full administrative 
hearing. Consistent with the concept of nonadversarial representation, we noted that SSA 

Counselors need not and perhaps should not--be lawyers. Most importantly, they should be 

qualified and trained to assure that they understand the relevant medical, vocalional, and legal 
issues involved in Social Security disability adjudications. 

Another central recommendation was that “SSA should revise its regulations to close the 
evidentiary record after the AL.) hearing,” with a proviso that ALJs may extend the time to 
submit evidence after the hearing and before deciding the claim, and that claimants be allow'ed to 
request a reopening to submit new' and material evidence (wdthin a certain time period) if they 
can demonstrate good cause. 


’’ See Paul R. Verkuil & Jeffrey S. Lubbers, Alternative Approaches to Judicial Review of Social Security Disability 
Cases, report to the Social Security Advisory Board (Mar, I, 2002J; available at 
http;//w\v\v.ssab.gov7Pubiicalions/L)isabilily/Verkui!Lubbers.pdf; also published at 55 ADMIN. L. Rf,v. 731 (2003); 
Frank S. Bloch, Jeffrey S, Lubbers. & Paul R. Verkuil. Introducing Nonadversarial Government Representatives to 
Improve the Record for Decision in Social Security Disability Adjudications, Report to the Social Security Advisory 
Board (March 2003). available at http://\vwvv..ssab.gov/docunK*!its/Bloch-Lubbers-Vefkui].pdf; also published as 
Developing a Full and Fair Evidentiary Record in a Nonadversary Setting: Two Proposals for Improving Social 
Security Disability Adjudications, 25 CaRDOZO L. REV. 1 (2003); Frank S, Bloch, Jeffrey S. Lubbers, & Paul R. 
Verkuil. The Social Security Administraiion’s New Disability Adjudication Rules: A Signijieant and Promising 
Reform, 92 Cornell L. Rev. 235 (2007), 

Sec id. 

Frank S. Bloch, Jeffrey S. Lubbers, & Paul R. Verkuil. Developing a Full and Fair Evidentiary Record in a 
Nonadversary Setting: Two Proposals for Improving Social Security Disability Adjudications. 25 C'.'\.RDOZO L. F<EV. 
1.62 (2003). 
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We also made a number of other specific recommendations; I have appended to this testimony 
the full set of our proposed recommendations. 

In 2005, SSA proposed, and in 2006 finalized, a revised set of procedures for disability 
adjudication known as the Disability Service Improvement (DSl) process.” We were pleased to 
see that a number of our recommendations were incorporated into the DSI process, including the 
introduction of a Quick Disability Determination (QDD) process for certain types of claims 
w^here an initial finding of disability can be made within twenty days; the creation of a Medical 
and Vocational Expert System (MVES), designed to improve the quality and availability of 
medical and vocational expertise throughout the administrative process; the addition of a Federal 
Reviewing Official (FRO) (somewhat similar to our proposed Counselor), who w'ould review 
appealed initial decisions before such decisions are scheduled for an administrative hearing; and 
iTjles implementing the closing of the record at the ALJ stage that were consistent with our 
recommcndalion."' In addition, the DSl also eliminated the reconsideration level of review' 
following an initial denial of disability benefits; and replaced the Appeals Council with a new' 
Decision Review' Board (DRB) charged with broader responsibility for identifying and 
correcting systemic decision errors. But in a sign that that the agency w'as not completely 
contident about these changes, the plan w'as only implemented in the Boston region to start with. 

In our review' of the new' program, w'c lauded Commissioner Barnhart for having '‘undertaken a 
much-needed, comprehensive refonn of the SSA disability adjudication process. We did, 
however, disagree w'ith aspects of the DSl, most significantly the Rile’s autliorizing the FRO to 
issue decisions to deny benefits. Our concern w-as that this would ‘'excessively formalize this 
stage of the process, canceling out tlie streamlining provided by eliminating the reconsideration 
stage.”"'’ 

Since the establishment, in 2006, of the DSl program in the Boston region, how^ever, much of the 
program has fallen by' the w'ayside. Although the QDD process w'as implemented nationally in 
September 2007,"^ shortly after Commissioner Astrue took over, and is apparently working 


■■ Aciministralive Review Process for Adjudicating Initial (Disability CMainis, 70 bed. Keg. 43.590 (proposed July 27. 

2005) ; Adininistralive Review Process for Adjudicating Initial Disability Claims. 71 Fed. Reg. 16,424 (Mar. 31. 

2006) (to be codified at 20 C.F.R. pts, 404, 405. 416 & 422), 

■’ Sec Frank S. Bloch, .lef'tVey S. Lubbers, & Paul R. Verkuil, The Social Securin’ Administration 's Ncn- Disability 
Adjudication Rules: A Significant and Promising Reform, 92 Cornell L. Rev. 235. 246 (2007) (explaining that SSA 
had revised it,s proposed ciosing-of-the record rule to ‘'markedly improve"’ it by “retainling'j the policy of closing the 

record after the ALJ stage while allowing the .ALJ sufficient discretion with somewhat more liberal guidelines than 

the proposed rulc.s — to hold the record open at the time of the hearing or reopen it after the hearing”). 

!d. at 236. 

- ' Id. ai 243. 

Social Security Administration, final rule. .Amendments to the fjuick Disability Determination Process, 72 Fed. 
Reg. 51, 173 -Sept. 6, 2007). 
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well,'’ he also, about the same time, issued a new notice of proposed mlemaking, proposing to 
suspend the MVES and FRO provisions of the Boston region pilot DSI procedures."^ 

He explained: 

Our experience over the last year in the Boston region demonstrates that the 
administrative costs associated with [FRO] and its consequent use of the [MVES] 
to develop medical and vocational evidence is [sic] greater over the foreseeable 
future than originally anticipated. We do not yet have sufficient results to fully 
evaluate the potential improvements in program efficacy that are the goals of the 
[FRO] and [MVFiS]. ’i'herefore, we propose to suspend new^ claims going through 
the [FRO] and [MVES], so that we can reallocate resources to reduce the backlog 
at the hearing level, while we evaluate the [FRO] and [MVES] through the 
processing of claims already received." 

When this proposed suspension was finalized, in .lanuary 2008,''^’ he further explained: 

The staffing levels for these organizations have been approximately 50% of the 
levels w^e believed would be needed to handle the Boston region workload. W’ith 
the reduced staffing at the [MVES office], [the FRO office] has experienced 
delays in getting required medical evidence, consultative exams, and medical 
expert input. Budget constraints precluded us from hiring a full staff.^’ 

A month after he proposed to end the PRO/MVES program, in October 2007, he also proposed 
extending the rest of the DSI program procedures nationwide and apply them to hearings on both 
disability and non-disability matters.^" Changes were also proposed to the final level of the 
administrative review' process “to make proceedings at that level more like those used by a 
federal appellate court w'hen it review's the decision of a district court, to establish procedures for 
appeals to that level and to change the name of the body that w'ill hear such appeals” to “Review 
Board,” and to limit “the circumstances in wEich new' evidence may be added to the record 
during the appeals process. 


See. e.g.. Social Security Administration, notice of proposed rulemaking, Disability Determinations by State 
Agency Disability Examiners, 75 Fed, Reg, 9821, 9822 n.4 (Mar. 4, 2010) (“Our data demonstrate that the [QDDJ 
model is working as we intend."). 

Social Security Administration, notice of proposed mlemaking. Propo.scd Suspension of Mew Claims to the 
Federal Reviewing OfUeitti Review I.,eve], Changes to the Role of the Medical and Vocational Expert System, and 
Future Demonstration Projects. 72 Fed. Reg. 45.701 (Aug. 15, 2007). 

'-Id. at 45,702. 

Social Security Administration, final rule. Suspension of New Claims to the Federal Reviewing Official Review 
Level, 73 Fed. Reg. 241 1 (.Ian. 8, 2008). 

Mat 2412. 

■'* Social Security .Administration, notice of proposed rulemaking, .Amendments to the Administrative Law Judge. 
Appeals Council, and Decision Review Board .Appeals Social Security Administration, notice of proposed 
rulemaking, 72 Fed, Reg, 61.218 (Oct. 29,2007). 

hi at 62,218 (stimmary). 
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No further action has been taken on this rulemaking; in fact the agency reversed course in 
December 2009, by proposing to lemiinale the DSI program by ending its application in the 
Boston region. This proposal was partially finalized in May 201 1, when SSA issued a final 
rule eliminating the Decision Review Board aspect of the DSI program in the Boston region. 
However, that rule did announce SSA was continuing to use the DSJ’s closing-of-the-record 
provision, and in fact announced that the October 2007 proposal to extend those specific rules 
nationally is still alive.'’^ 

It seems Iroin this history that only the QDD and the closing-of-the-record provisions of the DSI 
have sur\'ived. The rest of the changes, even in terms of the pilot process in the Boston region 
have not — apparently due to the crush of the caseload and pressures and resource constraints that 
worsened after 2006. But I continue to believe that the “Counselor” and DRB ideas are good 
ones and that the closing-of-the-record procedures, that apparently are still alive in the Boston 
region, should be extended nationally as well. 

IV. Current Pressing Problems 

Turning to the pressing problems that have at least partially led to today’s hearings — the 
crushing caseload pressure, persistent backlogs, and strikingly inconsistent decisional rates 
among ALJs, 1 ■will first outline the problems: 

A. Backlogs 

Although there has been some significant recent progress in reducing the pending cavSeload and 
concomitant processing delays, the problem is persistent. In March 2010, (^Commissioner Astrue, 
announced: 

that the number of disability hearings pending stands at 697,437 cases — the 
lowest level since June 2005 and down more than 71,000 cases since December 
2008, when the trend of month-by-month reductions began. In addition, the 
average processing time for hearing decisions has decreased to 442 days, dowm 
from a high of 5 14 days at the end of fiscal year (FY) 2008.'^^ 

The press release mentioned that 

The agency hired 147 Administrative Law Judges (ALJs) and over 1,000 support 
staff in FY 2009, and has plans to hire an additional 226 ALJs this year. The 


Social Sccuriiy Admiiiistralion, notice of proposed rulemaking. Reestablishing Uniform National Disability 
Adjudication Provisions, 74 Fed. Reg. 63,688 (Dec. 4. 2009). 

Social Security Administration, final rule, Eliminating the Decision Review Board Reestablishing U'niibm) 
National Disability Adjudication Provisions, 76 Fed, Reg, 24,802 (May 3. 2011). 

Id. ai 24,804. 

Social Security' Administration, New.s Release, Social Security ttearings Backlog Falls to Low'cst Level Since 
2005 (Mar. 2, 2010), available at httpr'Avw-w'.ssa.gov/pressoffice/pr/hearings-backlog-OS lO-pr.htm. 
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agency now has four National Hearing Centers to help process hearings by video 
conference for the most hard-hit areas of the country. The agency also has 
aggressive plans to open 14 new hearing offices and three satellite offices by the 
end of the year. ’^ 

However, in September 2011, according to a Syracuse University analysis, ’The number of 
disability cases awaiting a hearing and decision by [SSA] continued to climb during the most 
recent quarter, tfom July 1 to September 30, 2011. Pending cases rose to 771,318 at the end of 
this period, up 9.3 percent from 705,367 one year ago.'"’’'^ 

B. Inconsistent decisions and high grant rates 

There have been widely reported decisional inconsistencies in the SSA disability adjudication 
system."^*^ As the SSA Inspector General reported in a letter to Chairman Johnson of this 
Committee in February of this year, among the 1,256 ALJs with 200 or more dispositions in FY 
2010, the average decisional allowance rate was about 67 percent, but the 12 ALJs with the 
highest allowance rates averaged between 96.3 and 99.7 percent, and the 12 ALJs with the 
lowest allow'ance rates averaged betw'een 8.55 and 25.1 percent.*^’ The disuniformily is 
troubling, but lost in those headlines is the fact that tlie tw'o-thirds overall national average 
allowance rate is strikingly high given that in granting claims, ALJs are in effect reversing prior 
decisions by the decisionmakers at botli the DOS and reconsideration levels. 

SSA is aware of the inconsistency problem and has commissioned ACUS to study the fairness, 
efficiency, and accountability issues raised by these inconsistencies; the study is ongoing and T 
hope that it will ultimately be useful to both SSA and this Committee when it is completed later 
this year. 1 am not going to prejudge the ACUS study, but 1 will note that in today’s testimony 
Professor Pierce makes a good point when he points to perverse incentives that make it easier 
and less of a “hassle” for ALJs to grant cases than to deny them. Bui even so, that doesn’t 
account for the rather extreme tails of the bell curve among individual decisionmakers, some of 
which, at first blush at least, appear to be based on the location of the hearing office. That latter 
point may be related to a desire for popularity in the community by being known as a “generous” 
judge. Moreover, claimants’ representatives may also have an unfortunate incentive to drag out 
cases, since their fees are tied to a percentage of the back pay provided to successful applicants 
in order to cover the time between their claim and the decision. As a USA Today editorial noted, 


hi 

’’’ See "SSA Disability Cases Continue to Climb— Rise in Backlog a$ of September 201 1," Tran.sactional Records 
Access Clearinghouse (Nov. 3. 20! 1), hUp://lmc.syr.cdu/lrac!eports/ssa/266/. 

See e.g.. Damian Palctta, Disabiliiy Claim Judge Has Trouble Saving 'No, ' Waj.I, St. J. (May 1 9, 201 1), available 
«zbttp://online.wsj.coin/article/SB 100014240527487046819045763191636059 18524.html. 

* Congressional Response Report, Oversight of Administrative Law Judge Workload Trends, at 4-5. Nt). A- ! 2- 1 1 • 
01138 {Feb. 2012), transmitted by letter to Hon. Sam .lohnson. Chairman, Subcomm. on Social Security, House 
Comm, on Ways and Means (Feb. 14, 2012), available at http:.7oig.ssa.gov7'sitc.s/dcfaijlt/tlies/audit/fut[/pdf''A'i2- 
ll-01138_0.pdf. 
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“This gives the lawyers a potent incentive to drag the process out. to the detiiment of everyone 
but themselves.’"^- 

y. Possible Ne\y Appro^^ 

As mentioned above, T would like to see aspects of the DSI program revived. But since the 
reason for abandoning many of them was that the apparently long-term and growing caseload 
problem makes it impossible to devote enough resources to test them properly, it would seem 
that this fundamental caseload problem needs to be addressed with some new approaches. 

1. Doing more rulemaking 

While not a new' initiative, one that I would at least like to see explored more is the use of 
mlemaking by SSA to reduce the number of issues that must be heard in individual 
adjudications. The Supreme Court blessed this approach in Heckler v. Campbell, in w'hich the 
Court upheld agency’s use of its ‘‘medical-vocational guidelines,” which determined “the types 
and numbers of jobs that exist in the national economy” so that the issue did not have to be re- 
determined in ever>' individual adjudication.‘^’ To be sure, the Court also noted that “Respondent 
does not challenge the rulemaking itself, and . . . revspondent was accorded a de novo hearing to 
introduce evidence on issues, such as physical and mental limitations, that require individualized 
consideration.”'^'’ 


'Fhe simple question 1 have is whether there might be other general factual issues that could be 
resolved as fairly and more efficiently through rulemaking as through case-by-case adjudication. 


2:. Expanding and enhanejng video 

Another existing initiative that might bear more fruit is the use of video teleconferencing 
technology (V'lC) to conduct hearings. As reported in the Administrative Conference 
recommendation urging greater use of Vl'C; 


USA TOD.'^V, EdUond: Discibilily claims swelling in recession (Feb. 22, 2012), online at 
hllp://www.u‘a.today.cotn/ne\vVopinion/editonais/story'/2nf2-02-02/disability-Social-.SecLU'fty-nxessioiv'52‘)4027S/'l, But see the 
Ojt^'tsing Ictierto the editor resjx^nding to diis editorial by Jim Allsup. t'FO; Ailsup Inc.; Belleville, HI., a nationwide disability 
representation company: 

According to the OIG, having a representative can help eligible applicants receive an allowance 
decision earlier in the process. Experienced representatives help claimants navigate the 
complicated system and avoid common pitfalls that lead to unnecessary delays and denials that 
later get reversed at an expensive hearing. Claimants analyzed in an OIG report could have saved 
500 days by engaging a third-party representative when they applied. 

Hltp:/,V\v\v.usaioday.eom/ne\vs/opinion/leuers/story/2012-02-08/Social-vSecuriiy-Disability-otTshore- 
invesimenls/53014844,'l.LISA Today. Editorial: Disability claims ss\^el!ing in recession (Feb, 22. 2012), online at 
hr^;/Avwvv.iisatoday.com/ncws/opinion/cditoriais/sto)y'/2012-02-02''disabilit\''Social-Sccurit\'-rcces.sioiV52040278/’l. 

461 U.S. 458, 459. 461 (1983), The so called ^'grid rules" are codified in 20 C.F.R. pt, 404. subpt. P. appx. 2. 
hi at 470 n.i4. 
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[l]n 2010, ODAR conducted a total of 120,624 video hearings, and a cost-benefit 
analysis conducted for the agency by outside consultants found that ODAR’s 
current use of video hearings saves the agency a projected estimated amount of 
approximately $59 million dollars annually and $596 million dollars over a 10- 
year period. A study by the agency has also determined that the use of VTC has 
no effect on the outcome of cases. 

This shows the potential magnitude of savings of time and money in such a huge program. Of 
course, it is necessary to remain vigilant in maintaining the fairness and acceptability of such 
hearings and to continue to improve the technology. Moreover, there is at least a hypothesis — 
worthy of examination — that use of VTC (in the sense of ‘"distance judging’") may help eliminate 
some of the decisional variations among AL.ls — especially if an AL.f might otherwise be 
thinking about his or her popularity within a particular community. 

Modifying the role of the Appeals Council 

Not surprisingly, the caseload of the Appeals Council is growing along with the rest of the 
adjudicative system. SSA reported that the Appeals Council received over 173,000 requests for 
review in the year ending September 30. 2011. During that period it processed about 127,000 
cases, with an average processing time of 360 days, leading to a pending caseload of 153,000 at 
the end of that year.^^’ Requests for review are up significantly — from 106,965 in FY 2009 and 
128,703 in FY 2010.'’’ 

The DSI process as promulgated in 1996 (only implemented in the Boston region) would have 
substituted a Decision Review Board for the Appeals Council. This proposal was rescinded in 
201 1 — ^primarly due to caseload pressures. But it is worth revisiting the announced purpose of 
the change.'*’^ 

The DRB would have substituted for the appeal process used by the Appeals Council an 
expanded ‘"own-motion" type of review' that covered review of both allowances and denials. 
Claims w'cre to be review'cd before the AIJ decision was effectuated. The DRB could affirm, 
modify, or reverse the ALJ’s decision or remand the claim to the AI-.l. 


ACUS Recommendation 2011-4, “Agency Use of Video Hearings: Best Praetices and Possibilities for 
Expansion" (.luitc 17, 201 1 ), avaitahle at http:/6v\vv\'.acus,gov/acus-recommendations/agency-U-se-oi-video- 
hearings-best-practices-aiid-possihilitics-for-e.xpansion. [Note, however, that after thi.s testimony was delivered, 
SSA notified ACUS that it had corrected the ten-year savings figure to S52-109 nhliion. Ohlce of (he Inspector 
General, SSA, Congra.^iomil Response Report, Ciirrern and Expanded Use of Video Hearings at 3. No. A-05-I2- 
2128? (June 2012), transmitted by letter to Hon. Dave Camp. Chairman, Comm, on W''ay.s and Means (.lune 18, 
2012), (jva//<.7W£.-’i:// htlp;//oig.ssa.gov/audits-and-investigat!ons/audit-reports/.A-0.‘s-l2-2l287.] 

SSA, General Appeals Council Statistics, http://w\vvv.ssa.go\7‘appeats/ac statislics.html. 

Social Security Administration, tlnal rule, Eliminating the Decision Review Board Rce.stabiishing Uniform 
National Disability .Adjudication Provisions, 76 Fed. Reg. 24,802, 24,803 (May 3. 201 1). 

.Administrative Review' Process for Adjudicating Initial Disability Glaims. 71 Fed. Reg. 16,424. 16,437 -39 (Mar. 
31,2006). 
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The DRB was also to be charged with selecting claims for review after the ALJ's decision was 
effectuated for purposes of studying the decisionmaking process, but in such cases the DRB 
would not change the ALJ’s decision except in limited circumstances. 

Jf the DRB did not complete its action within the 90-clay time frame, the ALJ’s decision would 
become final, subject to judtciai review. The DRB was to apply a substantial evidence standard 
to questions of fact and to consider only the record tliat w'as closed at the time that the ALJ 
issued the decision (subject to a good cause exception). 

The DRB was to be composed of experienced and highly knowiedgeable ALJs and 
administrative appeals judges, serving on a rotational basis, with staggered terms, and supported 
by a highly qualified staff, 'fo enhance accountability' and to provide feedback in the 
decisionmaking process, DRB decisions that were in disagreement with ALJ hearing decisions 
were to be sent to the ALJ who issued the decision. 

SSA explained that it had decided to have the DRB rely on own-motion review and not to allow 
claimants to initiate appeals to the DRB (unless the ALJ had dismissed the claim entirely) 
because claimants already “have two levels of Federal administrative review' after the initial 
determination, and the [ALJ] level of review allow's the claimant the opportunity for a face-to- 
face hearing. Neither the Social Security Act nor due process requires further opportunities for 
administrative review.’”*''* 

It also said in response to public comments on its proposal that it did not believe the new process 
would be more complicated for the claimant, because the claimant would simultaneously receive 
notice of the ALJ’s decision and whether the DRB w’ould be reviewing the case. The claimant 
would not have to take any further action until such time as the DRB issued its decision, 
although the claimant could submit a wTitten statement to the DRB. SSA concluded that the new 
process would benefit the claimant by providing an opportunity for further administrative review 
in problematic cases or, otherwise, with a quicker final decision so that the claimant can proceed 
judicial review if so desired. 

A key to the success of this process, obviously, is appropriate selection of cases for review by the 
DRB. Although SSA declined in its rule to include “a specific statement regarding the method 
and range of sample sizes,” because “our methods of selecting cases for review will change over 
time as we gain experience and knowledge in the use of oui' computer-based tools,” it said that it 
would select cases in different w'ays so as to “efficiently identify problematic cases without 
unfairly targeting any specific category of claimant.” SSA also pledged not “to review- claims 
based on the identity oi'the administrative law judge who decided the claim.” But it did say that 
“the claims that the DRB wdll review may include claims w'here there is an increased likelihood 
of error, or claims that involve new policies, rules, or procedures in order to ensure that they are 
being interpreted and used as intended.”^” 

In 20 1 1 , w'hen SSA abandoned the DRB in the Boston region, it explained: 


”71 Fed, Reg, at 16,438, 
at 16,437. 
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The DRB has not functioned as we originally intended; its workload has grown 
quickly and become overwhelming. We had intended to use an automated 
predictive model to select the most error-prone cases for DRB review. However, 
because we were unable to implement this predictive model, the DRB processed 
100% of the unfavorable and partially favorable decisions, requiring signiOcantly 
more resources than w^e had anticipated."* 

I think it is unfortunate that the DREi experiment foundered because SSA w'as unable to 
implement an appropriate predictive model, though it is understandable that nationwide caseload 
pressure.s on the Appeals Council made it difficult to fully carry out its proposal in a single 
region. 

1 hope, however, that if the Appeals Council is maintained in its current form, some way can be 
found to increase the ‘'quality controf’ review of grant cases, and to use selected Appeals 
Council decisions as system-wide precedent so that recurrent issues can be settled at that level. 
This, of course, would also require some mechanism to enforce (or at least strongly encourage) 
compliance with such precedential decisions at the lower levels. 

This is consistent with ACUS’s 1987 recommendation, where ACUS recommended an enhanced 
role for the Appeals Council in making systemic improvements:'^' 

a. Focus on System Improvements. SSA should make clear that the primary 
function of the Appeals Council is to focus on adjudicatoi*y principles and 
decisional standards concerning disability law and procedures and transmit advice 
thereon to SSA policymakers and guidance to lower-level decisionmakers. Thus 
the Appeals Council should advise and assist SSA policymakers and 
decisionmakers by: 

(1) Conducting independent studies of the agency's cases and procedures, and 
providing appropriate advice and recommendations to SSA policynnakers; and 

( 2 ) Providing appropriate guidance to agency adjudicators (primarily AL.fs, but 
conceivably DOS hearing officers in some cases) by: (a) Issuing, after 
coordination with other SSA policymakers, interpretive '■miniiles'’ on questions 
of adjudicatoiy principles and procedures, and (b) articulating the proper 
handling of specific issues in case review opinions to be given precedential 
significance. The minutes and opinions should be consistent with the 
Commissioner’s Social Security Rulings. Such guidance papers should be 
distributed throughout the system, made publicly available, and indexed. 


76 Fed. Reg. at 24,803. 

■*’' ACUS Recommendation 87 -7, "A New Rote for the Social Security Appeals Council" 1 (Dec. 18, 1987) 
available cii htlp:/Av\vw.aeus.gov/acus-recommendations./a-nexv-role-for-the-social-securi!y-appeals-couiKil, 
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ACUS closed its recommendation by saying: “If the reconstituted Appeals Council does not 
result in improved policy development or case-handling performance within a certain number of 
years (to be determined by Congress and SSA), serious consideration should be given to 
abolishing it.”'‘^ 

That statement retains its force and, with the demise of the DRB experiment, it is up to SSA and 
the Congress to consider something beyond simply increasing the size of the Appeals Council to 
massive proportion. 

4. Considering the Esw^ 

When SSA proposed the DRB, one of the prominent commenters was the Administrative Office 
of the U.S. Courts, which “thought that the shift of the Appeals Council’s functions to the DRB 
would have an adverse effect on the Federal eourl system and would rCvSiilt in an increase in the 
number of cases appealed to the Federal courts.”^'’ 

This is not a new concern; various federal court study commissions have noted the high 
proportion of SSA cases in the high proportion and burdensome nature of SSA cases in the 
federal district courts. Not surprisingly, appeals of SSA decisions to the district courts continue 
to be at high levels in 2011 with 15,705 appeals to the district court (many of which are first 
handled by Federal Magistrate Judges), and 577 to the courts of appeals.'^ 

Another problem is that there is also a lack of uniformity among the district court decisions. A 
study T worked on found that in FY 2000, tliere was a wide range of outright allowances (not 
including the numerous remands) among the 48 district courts that had over 1.00 appeals, with a 
high of about 28% and a low of zero. 

These problems, along with the seeming ineffectuality of the Appeals Council, led Professor 
Verkuil and me to recommend the creation of an Article I Social Security Couit which would 
substitute for both the Appeals Council and the federal district courts. Appeals from that Court 
would then go the regional courts of appeals. Following a suggestion of the Association of 
ALJs, we also suggested that perhaps the ALJ stage could be reconstituted into a two-tier stage 
with a possible appeal of a single AL.J decision to a panel of three ALJs in some cases. This is 
similar to the two-tier bankruptcy judge panels authorized in bankruptcy cases. 


^ ' Id. •: 2. 

^^71 Fed, Reg, at 16,439, 

See Paul R. Verkuil & Jeffrey S, Lubber.s, Alternative Approaches: to Judicial Review of Social Seairiiy Disahiliry 
Cases. 55 Admin, L. Rev. 73 1, 752 -54 (2003) {discussing the studies), 

ADMIN. Officf: of tuf. U.S. Courts. Judicial .Business of the U.S. Coi.irts. 2011 Ann. Report of the 

Director. ibis. B-IA. C-iO, available of 

htlp;//v,v\\v,uscouns,gov/uscouris/SiaUslics/JudicialBusiness.''20! l/Judieia!Business201 i.pdf. These relleci all 
appeals, but the vast majority arc most arc disability cases. 

Verkuil & Lubbers, .supra note 55, al 783-84 (Appendix A). 

See 28 U.S.C. 158(b), discussed, id. at 747-48, 


15 



81 


We concluded that a Social Security Court would not only reduce tlie burdens on tlie federal 
district courts, but would also produce more unifonnity in the decisions, thus providing more 
guidance lo the agency decisionmakers as well. It would also have the potential benefit of being 
a vehicle for potentially consolidating judicial review of other benefit program decisions into a 
single court. 

5. JnlrofJuce Goyernm^^ 

SSA cases have traditionally been non-adversary in nature with no government representative 

and with the ALJ often having lo wear “three hats” — making a decision on the record while also 
ensuring that the record reflects the best arguments for unrepresented claimants and protecting 
the overall public interest (the public fisc). This can make the AfJ’s job more difficult and there 
have been some well-intentioned suggestions lo institute government representation, especially 
as claimant representation has increased now to levels of about 80%. SSA experimented with a 
government representation project from 1982-1986, but it svas shut down prematurely after a 
district court Judge issued an injunction against continuation of the program, which for some 
reason was not appealed by SSA.*''’ 

Allowing government representation might make sense in some cases. For example, a former 
President of the Association of AlJs, recommended that adversary hearings be used in (a) all 
court remand cases and (b) in cases w’here an applicant seeking SSI funds “has created 
corporations or other legal devices that might mask his true income.”*'’ But as a general matter. 1 
am not convinced that the benefits of transforming the program from an inquisitorial to an 
adversary program would outweigh the considerable costs of doing so. These costs would 
include; (1) the upfront costs of hiring a cadre of highly paid government litigators, (2) the 
probable increase in complexity and combativeness of the hearings, and (3) the resulting 
applicability of the Equal Access to .lustice Act's attorney fee provisions to SSA administrative 
proceedings (which only apply lo “adversary adjudications” in which the position of the United 
States is represented by counsel or otherwise”).^" 

For those reasons I continue to prefer the deployment of government “Counselors” to help the 
ALJ and the parties develop the record instead of assigning government litigators to these cases. 

6. Options Remrciw 2 AL,h and Specially Deswwted AJs 


for an expansion of ihis argument and a comparison with the Ausiralian Social Security Appeals Tribunal, see 
Michael Asimow & Jeffrey S. Lubbers, The Merits of '“Merits" Review: A Comparative Look at the Australian 
Administrative Appeals TrihunaL 28 WINDSOR Y.B. AcctSS Jt.S ! . 261 (2010). 

Sailing V. Brown, 64! K. Supp. 1946 (W.D. Va. 1986), This project and the injunciion that ended it is discussed 
in Bloch, Lubbers, & Verkuil. Developing a Full ami Fair Evidentiary Record in a Nonadversary Setting: Tm-o 
P roposals for Improving Social Security Disability Adjudications^ 25 C.^RDOZO L, RKV. 1 , 45-52 (2003). 

Statement of Frank B. Borowiec, presented to the .Advisoiy Committee on Utilization of Administrative Law 
Judges, Civil Service Commission at 12 (July 1 1, 1073). 

5 U.S.C. § 504(hKl)(C). This is.sue is discussed at Bloch. Lubbers, & Verkuil at 38 -42 (estimating a potential 
additional annual cost of SlOO million that would have to come out of SSA's budget). 
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As discussed above, in the !.970’s, Congress seemed to ratify the SSA’s long-standing position 
favoring the use of ALJs in disability adjudication. Whether that might change if SSA changes 
its position is an open question. Bui as a legal matter, the APA certainly permits such a re- 
evaluation. Section 556, after providing for the use of ALJs in formal adjudications, states: 
“This subchapler does not supersede the conduct ofspecitled classes, of proceedings, in whole or 
in part, by or before boards or other, employees specially provided for by or designated under 
statute.’’ 

Thus, if Congress became persuaded that circumstances require that the long-standing model of 
using ALJs is no longer tenable, it could “specially provide for or designate” another type of 
adjudicator, even as it maintains the APA procedures. Congress has done this occasionally. For 
example, once was when it designated the temporary SSI judges described above. Another 
example is the special authority given to the Nuclear Regulatory Commission (NRC) to use 
Atomic Safety and Licensing Board Panel members (lawyers and scientists) to hear nuclear 
licensing cases.^^ Of course there are also numerous non-APA hearing provisions (such as 
immigration cases, public employee disciplinaiy' cases, and government contract appeals) where 
Congress has specially designated the use ofnon-ALJ adjudicators.^"* 

In the case of the NRC adjudicators. Congress wished to provide the agency with the flexibility 
to not only use law- trained judges to hear licensing cases, but also scientists. While there might 
be some basis to open up SSA adjudicators to medical experts, I think the general consensus 
among commentators is that it is preferable to have legally trained judges in such cases.*’^ 
How^ever, there are well documented problems with the government-wide ALJ program that 
might lead Congress to introduce more flexibility into the process of hiring SSA judges in the 
fiilure (of course, any change would almost certainly require the grandfathering in of current 
ALJs). 


42U.S.C. §2241; 

Nolwilhsunding Ihe provisions of sections 556(b') and 557(b) oi’ Title 5, the Commission is 
authorized to establish one or more atomic safety and licensing boards, each comprised of three 
members, one of whom shall be qualified in the conduct of administrative proceedings and two of 
whom shall have such technical or other quaiifications as the Commission deems appropriate to 
the i.ssue.s to be decided, to conduct such hearings as the Commission may direct and make such 
iniermediaie or final decisions as the Commission may authorize with respect to the granting, 
suspending, revoking or amending of any license or authorization under the provisions of this 
chapter, any other provision of law; or any regulation of the Commission issued thereunder. The 
Commission may delegate to a board such other regulatory' functions as the Commission deems 
appropriate. The Commission may appoint a panel of qualified persons IVom which board 
members may be selected. 

See. Jeffrey S. f.uhbers. APA-AJjudication: Is the Quest for Unijormity Fahering?. 10 Admin, L. J. .Am. U. 65, 70 - 
71 (1006) (regarding use ofnon- APA judges). 

Sec e.g.. ACUS Recommendation 89-10, "Improved Use of Medical Personnel in Social Security Disability 
Determinations” (Dec 15, 1989), available at httpi/Avw'w.acus.gov/acus-recommendations/improved-use-of- 
medical-personnel-in-social-security-disability-detenninaiions (which notably did not recommend using medically 
trained adjudicators at the hearing stage, but did urge SSA to “encourage iLs administrative law judges to call on an 
independent medical expert in appropriate cases to assess the need for any additional medical evidence and to 
explain or clarify medical evidence in ihe record”). Id. at ^ 5. 
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Perhaps the biggest frustration for agencies with the ALJ program is the inflexibility in hiring 
ALJs. While designed as a merit selection program, the OPM process for assembling the register 
of eligible applicants and the statutory restrictions on how agencies can hire judges off the 
register, has led most agencies to hire existing ALJs laterally from other agencies, most often 
SSA, which employs over 85% of the overall ALJ corps. SSA, for its part, has also experienced 
frustrations in hiring the large number of ALJs it needs. I have .supported some government- 
wide changes in the ALJ selection program, but given the predominance of SSA in the overall 
program. I would also support tailoring a special selection process for SSA ALJs. This could be 
done in two way.s — either by ordering OPM to provide for specialized hiring of SSA ALJs, or by 
specially designating them as “Social Security Judges"’ and allowing SSA to fashion its own 
hiring process that uses tlie OPM process as a model. 'Phis latter suggestion is essentially what 
has happened with the NRC panel members. For example when NRC hires a lawyer member for 
its panel, it posts a notice of an opening and conducts an OPM-like hiring process.’’’’ 1 
understand that the two Boards of Contract Appeals also conduct a tailored OPM-like hiring 
process as well when tliey hire Administrative Judges.'’^ 

Creating a specially designated category of Social Security Judges would not require, but could 
allow for, adding some other specially tailored attributed for these judges as well. For example, 
given the high degree of importance of caseload management in this huge program, Congress 
could consider departing from the extant prohibition of performance ratings for ALJs. While 1 
know tliere are legitimate arguments on tlie other side of this issue,’’'* I have advocated for this in 
the past for at) ALJs’’^ and the Administrative Conference has formally so recommended. 

.1 think it is worth quoting in detail the ACUS Recommendation on this point: 


’ See ihe position paper of Ronald Bernoski. Rjesidenl, Association of Adjninislrative Law Judges, 
■‘Recomntendaiions on the Social Security Case Backlog” at p, 30 (January 2008); 

We agree witii a statement of the Social Security Advisory Board (SSAB), that ”the fact that a 
new ALJ register has not yet been established in and of itself raises questions about whether the 
ALJ recruitment process, a.s currently constiUitcd, servos the best interests of the Social Seeurity 
program and the public who look to ihe program for adjudication that i.s both impartial and 
efricient.” To paraphrase anotlicr SSAB conclusion. OPM has shown that it is incapable of 
providing the American public with the "best qualified” administrative law judges. 

Judge Bernoski's proposed solution is to remove the government-wide Al.J program from OPM and give it to a 
separate ALJ-ruti conference. I w’ouid prefer mr approach tliat is more limited to dealing specifically with the SSA 
.ALJ corps. 

See, e,g„ the extensive requirements detailed in this job opening notice for a lawyer panel member. 
http;/Avvvw.usajobs.gov/GetJob/'Vie\vDetai!s/2284269#. 

See 42 U.S.C. § 710?. providing that the members of the Armed Services and Civilian Boards of Contract 
Appeals are to be appointed by DOD and GSA using a process that mirrors the one used for ALL, except that they 
must have live years of experience in public contract law. They also have their own siaiuiory salary provision. 

James P. Timony, Performance Evalualion of Federal Adminisiralive Law Judges, 7 ADMIN'. L. .!. AM. U. 629, 
641 (Fall 1993/Wmter 1994). 

JetTrey S. Lubbers, The Federal Administrative Judiciary: Estabiishing cm Appropriate System of Performance 
Evaluation for ALJs, 7 ADMIN. L..J. AM. U. 589 (1994). 


IS 
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Chief ALJs should be given the authority to: 

1 . Develop and oversee a training and counseling program for ALJs designed 
to enhance professional capabilities and to remedy individual performance 
deficiencies. 

2. Coordinate the development of case processing guidelines, with the 
participation of other agency ALJs, agency managers and, where available, 
competent advisory groups. 

3. Conduct regular ALJ performance reviews based on relevant factors, 
including case processing guidelines, judicial comportment and demeanor, and 
the existence, if any, of a clear disregard of or pattern of non-adherence lo 
properly articulated and disseminated rules, procedures, precedents, and other 
agency policy. 

4. Individually, or through involvemeiil of an ALJ peer review group 
established for this purpose, provide appropriate professional guidance, 
including oral or written reprimands, and, where good cause appears to exist, 
recommend disciplinary action against ALJs be brought by tlie employing 
agency at the Merit Systems Protection Board (MSPB) based on such 
performance reviews.' ‘ 

In the SSA context, it would be appropriate for the Chief ALJ and the Hearing Office Chief ALJs 
to undertake this role. I would also suggest that once such appraisals are permitted, then 
probationary status for new ALJs could also be considered as well as bonuses for high- 
performers — both of which are barred in the overall ALJ program. 

Finally, and perhaps even more controversially, I think that it might be possible to establish 
specialized standards for what constiliues the sort of ’'good cause” that is necessary for SSA to 
show before the MSPB can discipline or remove a Social Security Judge. Given the relative 
fungability of SSA cases, at least over time, “good cause” should encompass unjustified low 
productivity, and for that matter, repeated failures to follow authoritative agency rules or 
precedential decisions. 

My overall point here is that the SSA ALJ program’s size and perhaps the character of its cases 
requires some special treatment, and given the informality and lack of adversarial nature of it, 
there is ample reason to rethink the role and attributes of tliese ALJs — at least going forward. '" 


ACUS Recommendaiion 92-7, "The Federal Administrative Judiciary" ^ 111(3) (Dec. ]0. 1992) available at 
hit|)://ww\v.acus.gov/acus-recomi'nendalions/the-federat-administi'ative-iudiciary. 

'■ This would not be unprecedented- Until the early 1980s, OPM maintained a distinction betw^^en US-15 and GS- 
16 ALJs v.'ith fw'O separate hiring registers. SSA ALJs were in the GS-15 category. Sec Jeffrey S. Lubbers Federal 
Administrative Law Judges: A Focus on Our Invisible Judiciary, 33 ADMtN. L, RLV, 109, 1 i 2-1 5 (1981 ). 1 note 
here that a member of the SSAB has advocated limiting SS.A A LJs’ terms to 1 5 years "to ensure turnover.” Mark .1. 
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Yl.,.Conclusioi) 


There have been many studies of the disability adjudication process, from the initial claim stage 
to the judicial review stage and every stage in between. But the dramatic caseload pressures on 
the process has seemingly overwhelmed the ability or willingness of the Social Security 
Administration to experiment witli procedural reforms, A case in point is the abandonment of 
most of the recent promising set of reform proposals instituted in 2006 in the Disability Service 
Improvement project. 

I would like to see a renewed effort to implement these process reforms. However, Congress 
may wish to consider some more fundamental structural reforms due to the caseload pressures 
which appear to be steadily worsening. It may not be enough or tenable to simply keep enlarging 
the existing organizational structure of ALJs and the Appeals Council. 

Therefore, I have suggested some possible approaches to dealing with these caseload pressures — 
some incremental, such as increasing the use of rulemaking and video communications 
technology — and some more fundamental such as modifying the role of the Appeals Council, 
considering the establishment of a Social Security Court, making SSA hearings adversarial, and 
creating specially designated Social Security Judges in place of regular ALJs to allow for more 
flexible and tailored selection and management of the judges in this high volume program. 

By providing this menu, with some commenlaty along the way, 1 hope I can assist this 
Committee in performing its historical role ofprotecting the viability of this historic program. 


War.shiiwslcy, Adminisrralive Problems Wi/h Social Securin’ Disahiliiy Programs: Some Solulions at 2, Bl.c)OMBf.'R(i 
BN A Pf.nsjons axd Bf-NFUTS Daily (April 2, 2012). 
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Appendix to Lubbers Testimony 

Recommendations in Frank S. Bioch, Jeffrey S. Lubbers, & Paul R. Verkuil, Introducing 
Nonadversarial Government Representatives to Improve the Record for Decision in Social 
Security Disability Adjudications^ Report to the Social Security' Advisory Board 76-78 
(March 2003), available at http://www.ssab.gov/documents/Bloch-Lubbers-Verkuii.pdf; 
also published as Developing a Full and Fair Evidentiary Record in a Nonadversary Setting: 
Two Proposals for Improving Social Security Disability Adjudications^ 25 Cardozo. L. Rev. 
1,60-63(2003). 

Recommendations Relating to Development of a Complete Record for Decision by the ALJ. 

1. SSA should concentrate its efforts in the disability adjudication process on improving 
the record for decisions. 

2. SSA should consider implementing administrative and personnel reforms aimed at 
identifying and obtaining key information as quickly as possible, such as: 

a) Requiring that the DDSs communicate clearly and fully the rationale of their 
disability' decisions and the evidence on which they are based. 

b) Developing specific guidelines for transmitting key medical information, such 
as the data necessary to assess residual functional capacity. 

c) Providing adequate funding to pay for requested medical records, including 
but not limited to those from claimanls' treating sources. 

d) Encouraging ALJs to use their subpoena power when needed to obtain 
relevant information, and providing the DDSs with comparable mechanisms 
for enforcing similar requests. 

e) Requiring DDSs and [ODAR] to make the existing record for appealed claims 
available to claimants and their representatives as quickly as possible, and 
requiring [DDAR] to set the date for ALJ hearings at least two months in 
advance. 

3. SSA should consider creating a new' administrative position, called a “Counselor,” 
with the express mandate of overseeing and facilitating the development of the 
evidentiary record for decision. As part of this process, the Counselor position should 
have the following characteristics and responsibilities: 

a) It should be charged with developing a full and complete record as quickly as 
possible, in cooperation with claimants (and their representatives), DDS, 
[ODAR], and other SSA personnel. 

b) It should have direct access to key DDS personnel in order to question and 
clarify the DDS’s rationale for its disability decisions. 

c) It should have independent authority to obtain information for the record, 
including access to any available funds and enforcement mechanisms. 

d) It should have a formal role, either independently or in cooperation with ALJs 
and other OHA staff, to narrow and resolve particular issues and, when 
appropriate, to recommend to an ALJ a fully favorable, on-the-record 
decision. 

e) It should be designated nonadversarial, even if attorneys fill some of the 
positions. 
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Recommendations Related to Closing the Record 

SSA should revise its regulations to close the evidentiary record after the ALJ hearing, 
subject to the following qualifications: 

1. AL.Is may extend the time to submit evidence and/or written argument for a 
reasonable period after the hearing and before deciding the claim. 

2. Claimants may request that the record before the ALJ be reopened for the submission 
of new and material evidence and a new' deeision, if the claimant demonstrates good 
cause for failing to present the evidence before the record closed and if the request is 
made within one year after the ALJ issued the decision on the claim or before a 
decision is reached on appeal by the Appeals Council, whichever is later. 

Implementing these Recommendations 

The above recommendations should be implemented as soon as feasible. This can be 
done by regulation or other administrative action; no legislation is required. Moreover, the SSA 
Counselor position can be created without need for experimentation, 'fhe regulations should 
address closing the record ai the ALJ stage and articulate a standard for a good cause exception 
drawn from the current standard at the district court. See 42 U.S.C. § 405(g). The regulations 
relating to the Counselor function should also include a code of conduct that emphasizes the 
nonadversariai nature of the position. 


Chairman JOHNSON. Mr. Pierce you are welcome aboard. Go 
ahead. 

STATEMENT OF RICHARD J. PIERCE, JR., PROFESSOR, THE 
GEORGE WASHINGTON UNIVERSITY LAW SCHOOL 

Mr. PIERCE. Chairman Johnson, Ranking Member Becerra, and 
other Members of the Committee, thank you for giving me the op- 
portunity to share my views on this important topic. To me, there 
are two major problems at present with the present Social Security 
disability program. One is that it is increasingly and unsustainably 
generous. The proportion of the population that has been deter- 
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mined to be disabled has doubled. The cost of the program has 
more than quadrupled, and that is primarily due to ALJ grants 
after two denials by State agencies. 

The other problem is related to that; there is massive variation 
in the ALJ grant rates. The latest numbers I have seen were 8.6 
percent grant rate for one judge; 99.7 percent for another judge. 
This is a problem that has been extremely well documented for 
over 35 years. A book written by six reachers in 1968-1978, excuse 
me, concluded that the identity of the judge is far more important 
than facts of the case in determining the outcome of the case. If 
you don’t address that problem in some way, 35 years from now, 
someone else is going to be telling you that it still exists. 

I think there are three sources of the problem. First of all, let 
me back up and say that one of the reasons this is so difficult is 
most of the cases that are in the subject of dual denials at the 
State level and grants at the ALJ level involve one of two disabil- 
ities, mental disease and pain. And the National Institute of Medi- 
cine and the National Institute of Mental Health tell us that over 
half the population suffers from one of those conditions. Obviously, 
we cannot have a situation in which over half of the population is 
qualified as permanently disabled. 

What judges have to do, and it is difficult for any decisionmaker, 
judge or not, is to figure out whether someone is so severely men- 
tally ill or so severely subject to chronic pain that they are not able 
to work. And when you look at the variation in the ALJ grant rates 
and you look at the overall increase in the grant rates over time, 
it is quite obvious that while some judges are continuing to grant 
disability only to those with severe mental illness or severe pain, 
some now grant them routinely to people with minor mental illness 
and minor chronic pain. 

And by the way, I fit in both categories, so I suppose I should 
have applied a while back. The sources of the problem are three: 
First of all that the administrative law judges cannot be subjected 
to any process of evaluation or system of quality control. You are 
in a position to correct that problem and I hope you will. 

The second is that this whole system of decision making was de- 
signed to operate without lawyers. Well, today, 85 percent of the 
applicants are represented by lawyers or other professional rep- 
resentatives. This has changed the nature of the process dramati- 
cally and certainly as a contributor both to the wide variation in 
grant rates and to the increase in the number of people who are 
determined to be disabled. Something needs to be done about that. 

What I think you need to do, what I would urge to you do, is re- 
duce the extremely generous fees that are now available that, as 
I read a report the other day, amounted to $1.5 billion last year 
and change the method of calculating the fees to eliminate this 
problem of a major economic incentive to delay cases. 

The third source is, frankly, the courts. The courts pay no atten- 
tion to what you say in your statutes about scope of review. I have 
in my testimony citations to studies that show the courts abso- 
lutely do not pay any attention. What I would urge at least initially 
there is that the Social Security Administration start taking cases, 
more cases, to the United States Supreme Court. It has shown over 
the years far more respect for your views about scope of review 
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than have the district courts and the circuit courts. It may take 
two or three cases, but I think that is what has to be done. 

And to help that along, I am going to file a petition for rule- 
making at SSA next week to urge them to take an action that most 
certainly will get them into court. And I hope the United States Su- 
preme Court will then get the lower courts back doing what you 
have told them to do. Thank you. 

Chairman JOHNSON. Thank you, sir. I appreciate that. 

[The prepared statement of Mr. Pierce follows:] 
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Testimony of Richard J. Pierce, Jr. 

Before the Social Security Subcommittee 
of the House Ways and Means Committee 
June 27, 2012 

My name is Richard J. Pierce, Jr. ] am Lyle T. Alverson Professor of Law at 
George Washington University. I have taught and written about administrative law for 35 
years. 1 have written over 20 books and over 120 articles on administrative law. The 
Supreme Court has relied on my books and articles in over a dozen opinions. One of the 
topics 1 have addressed in my teaching, research and writing is disability decision making 
by the Social Security Administration (SSA). My most recent writing on that subject is 
“What Should We Do About Social Security Disability Appeals?" 34 Regulation 34 
( 2011 ). 

There ai'e two major problems with the social secui'ity disability decision making 
process. First, the SSA disability program has become increasingly and unsustainably 
generous. Over the past four decades, the proportion of the population that has been 
determined to be permanently disabled has doubled. The cost of the program has 
increased four-fold over the past two decades. During that period, the cost of disability 
benefit awards has increased from 10% of SSA's total budget to 1 8% of its budget. The 
trust fiind from which disability benefits are paid is projected to be exhausted in 2016, 
long before the projected dates for exhaustion of the Social Security or Medicare trust 
funds. 

Second, there is a large disparity in the rates at which benefits are granted by the 
Administrative Law Judges (ALJs) who have the final say in the SSA decision making 
process in the vast majority of cases. Thus, for instance, the SSA Office of Inspector 
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Genera! found that, while the average grant rate for SSA’s 1400 ALJ’s was 67%, the 
range of grant rates was 8.6% to 99.7%. An applicant in San Juan has an 87.92% 
probability of obtaining a Oivorable decision from an SSA ALJ, while an applicant in 
Shreveport has only a 37.42% probability of getting a favorable decision from an SSA 
ALJ. In every case in which an ALJ grants benefits, a team consisting of a disability 
examiner and a medical advisor has determined that the applicant is not disabled. In most 
cases, two such teams have determined that the applicant is not disabled. 

The root of these two problems is the inherent difficulty of the decision making 
process in the cases in which one or two examiner/medical advisor teams have 
determined that an applicant is not so disabled that he can not work and that decision is 
appealed to an ALJ. Most such cases involve claims that the applicant is unable to work 
because of one of two conditions — mental illness or chronic pain. These conditions are 
extremely common in the population that is potentially eligible for disability benefits. 
The National Institute of Medicine (NIM) has determined that 116,000,000 Americans 
suffer from chronic pain, w'hile the National Institute of Mental Ilealtli (NIMH) has 
determined that 61,000,000 Americans suffer from mental illness. The incidence of 
chronic pain is higher in the relatively older population that accounts for most disability 
applications than in the total population. Thus, over half of the relevant population suffers 
from one or both of the two health conditions that account for most of the ALJ decisions 
to reverse denials of benefits by disability examiner/medical advisor teams. 

Given the prevalence of mental illness and chronic pain in the population that is 
potentially eligible for disability benefits, it would make no sense to say that anyone w'ho 
suffers from one of those conditions is eligible for permanent benefits without 
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considering the severity of the condition. Thus, the task for the decision maker is to 
determine whether the applicant suffers from mental illness or clmonic pain so severe that 
he should be classified as permanently disabled. Determining the severity of an 
individual’s mental illness or chronic pain is extremely difficult. Chronic pain illustrates 
the problem. Pain is completely subjective. The same underlying physical condition can 
cause one person to suffer an unbearable level of chronic pain, while another person with 
the same physical source of pain experiences only minor and sporadic pain. 

In this difficull context, all that a decision maker can do is to attempt, however 
imperfeclly, to determine the severity of an applicant’s pain or mental illness and to grant 
benefits only to applicants w'ho fall on the severe end of the spectRim of the population of 
applicants. T he large increase in the per cent of the population that has been determined 
to be disabled in recent years demonstrates that ALJs, on average, have granted benefits 
to many applicants with less severe mental illness or pain than ALJs considered sufficient 
to qualify for disability benefits in the recent past. That is the primaiy' cause of the first 
problem I identified — an increasingly and unsustainably generous rate of granting 
disability benefits. The large variation in the grant rates of individual ALJs demonstrates 
that ALJs vary greatly in the place on the spectrum of severity of mental illness or 
chronic pain where each draws the eligibility line. Some ALJs grant benefits to applicants 
who suffer minor mental illness or pain, while other ALJs grant benefits only to 
applicants with severe mental illness or pain. 

The task of managing the SSA disability decision making process is greatly 
complicated by three factors — the decisional independence of SSA ALJs, the new role of 
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lawyers for disability applicants, and the attitude of the courts that review the ALJ 
decisions. I will discuss each in turn. 

The roughly 1400 SSA ALJs have complete decisional independence. By statute, 
their performance cannot be evaluated, and their decision making can not be subjected to 
any form of quality control. When SSA attempted to implement modest quality assurance 
programs in the past, ALJs enjoyed a great deal of success in persuading district courts to 
block SSA’s attempts to implement quality controls of any type. In a recent survey. SSA 
staff attributed the large disparity in ALJ grant rates primarily to ALJs’ decisional 
independence. By statute, SSA can not take any action against an ALJ without 
persuading another ALJ, who works at the Merit Systems Performance Board, that it has 
“good cause'’ to take some action against the ALJ. Without some major change in 
applicable law, it would be impossible for SSA to establish “good cause” to take any 
action against an ALJ based on the ALJ’s pattern of decisions. Thus an ALJ can, if he 
chooses, grant benefits in 100% of the cases that come before him without any concern 
that SSA will take any action against him. 

In my opinion, the institutional structure in which SSA ALJs can take final 
actions and can only be removed for cause by someone who, in turn, can only be 
removed for cause, violates both the Appointments Clause and the Take Care Clause of 
the Constitution. I recommend that Congress eliminate the role of ALJs in the disability 
decision making process. The ability to appeal a denial of benefits by tw'o disability 
examiner/medical advisor teams to an ALJ introduces far more errors in decision making 
than it eliminates. At a minimum. Congress should amend the statute that limits SSA’s 
ability to act against ALJs by making it clear that SSA has the power to evaluate the 
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performance of ALJs and to take such actions as SSA considers necessaiy to insure that 
ALJs are not unduly generous in their grant rates and do not grant or deny benefits at a 
rale that diverges significantly from the rate at which most SSA ALJs grant or deny 
benefits. 

As the Supreme Court has recognized, the SSA disability decision making process 
is designed to be implemented by SSA without any involvement of lawyers or other 
professional advocates either for applicants or for the government. Today, however, over 
80% of applicants are represented by lawyers or other professional advocates, while the 
government is never represented. This systemic imbalance between applicants and the 
government undoubtedly has contributed to the increase in the rate at which ALJs grant 
benefits. Lawyers and otlier professional advocates for disability applicants have devised 
systems for maximizing the probability of a decision granting benefits to their clients by 
soliciting and emphasizing medical evidence favorable to their clients while withholding 
medical evidence that is unfavorable to their clients. The government is helpless to stop 
these abusive practices, since the ALJ has a statutory duty to help the applicant develop 
the record and the government is not represented. This gaming of the system by lawyers 
and other professional advocates has become extremely lucrative. One finn made 
$81,000,000 in a single year representing disability applicants. When the role of law^yers 
and other professional advocates is combined with the statutorily-based rule that allows 
an applicant to supplement his application and the evidence in support of his application 
wJth additional claims and evidence at any time, the results are awful, measured by any 
criteria. T.awyers and other professional advocates regularly sand bag SSA and its AlJs 
by declining to present important evidence until late in a proceeding. 
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I recommend that Congress limit the fees that can be earned by lawyers and other 
professional advocates for SSA disability advocates. The Supreme Coun has upheld a fee 
limit of SIO for advocates for VA disability benefits, so Congress has broad discretion to 
limit the fees of advocates lor SSA disability benefits. I also recommend that Congress 
amend the Social Security Act to empower SSA to issue Riles that govern the time when 
claims can be made and evidence can be submitted in support of an application for SSA 
disability benefits. Virtually all other federal agency decision making processes have 
rules that require parties to submit all of their claims and all of the evidence in support of 
their claims no later than a point relatively early m the decision making process. 

Federal courts are required by statute to engage in deferential review of SSA 
disability decisions, but courts routinely ignore that statutory command. Courts are 
required by statute to uphold SSA findings of fact if they are supported by substantial 
evidence. The Supreme Court has characterized the subslantiai evidence test as highly 
deferential. In the Supreme Court’s words, a court must uphold any agency finding that is 
supported by “such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” 

Paul Verkuil, a well-respected scholar who is now Chairman of the 
Administrative Conference of the United Stales, published the results of his careful 
empirical study of judicial review of social security disability decisions in “An Outcomes 
Analysis of Scope of Review Standards,” 44 William & Maiy Law Review 679 (2002). 
Verkuifs findings were surprising. He expected to find that courts applying the 
deferential substantial evidence standard would uphold 75-85% of SSA decisions 


denying benefits. He also expected the rate of affirmance of decisions denying disability 
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benefits to be higher than the rate of affirmance of a class of agency decisions that are 
subject to de novo review. His findings were inconsistent with both of those expectations. 
He found that courts uphold less than 50% of decisions that deny social security disability 
benefts and that courts reverse a much higher proportion of disability decisions than of 
agency decisions that are subject to de novo judicial review. Verkuil expressed doubt that 
“Congress wants judicial scope of review to be an irrelevant labeling exercise,” but his 
Hndings demonstrate that it is “an irrelevant labeling exercise” in the context of judicial 
review of social security disability decisions. District courts and circuit courts routinely 
pay lip service to the deferential substantial evidence standard while actually applying a 
standard more demanding even than de novo review. 

A sequence of events that took place between 1978 and 2003 illustrates the 
extreme tendency of district courts and circuit courts to refuse to apply the substantial 
evidence standard and to apply instead a much more demanding standard of their own 
choosing. Beginning in 1978 and extending through the 1980s, several circuit courts 
adopted the “treating physician mie,” a rule that required SSA to make a decision 
consistent with the opinion of a physician who treats a disability applicant unless SSA 
can amass a great deal of evidence that contradicts that opinion, 'fhe treating physician 
rule was obviously inconsistent with the deferential substantial evidence test, but that 
blatant inconsistency had no apparent effect on the courts. After over a decade of 
unsuccessful attempts to persuade the courts to accord it the deference that Congress 
required, SSA capitulated and issued a rule in which it codified the treating physician mle 
and instructed its ALJs to apply the rule. 
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After successfully persuading the courts to defy Congress and to force SSA to 
adopt the treating physician aile, disability advocates embarked on efforts to require 
other agencies with responsibility to implement other disability programs to adopt the 
treating physician rule. They enjoyed initial success in that effort when they persuaded 
the N inth Circuit to require the Depaitment of Labor to adopt the treating physician rule 
in the context of the disability programs it implements under BRISA. The Ninth Circuit 
concluded that “there is no reason why the treating physician rule should not be used 
under ERISA . . . The Supreme Court unanimously reversed the Ninth Circuit in 
Black & Decker Disability Plan v. Nord, 538 U.S. 822 (2003). Justice Ginsburg 
explained: 

'Fhe question whether a treating physician rule would “increase the accuracy of 
disability determinations” under ERISA plans, as the Ninth Circuit believed it 
svould . . . seems to us one the Legislature or superintending administrative 
agency is best positioned to address. As compared to consultants retained by a 
plan, it may be true that treating physicians, as a rule, “have greater oppoitunity to 
know and observe the patient as an individual.” Nor do we question the Court of 
Appeals' concern that physicians repeatedly retained by benefits plans may have 
an “incentive to make a finding of ‘not disabled’ in order to save their employers 
money and to preserve their owm consulting arrangements.” But the assumption 
that the opinions of a treating physician warrant greater credit than the opinions of 
plan consultants may make scant sense w'hen, for example, the relationship 
between the claimant and the Seating physician has been of short duration, or 


when a specialist engaged by a plan has expertise the treating physician lacks. 
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And if a consultant engaged by a plan has an “incentive'’ to make a finding of 
“not disabled,” so a treating physician, in a close case, may favor a finding of 
“disabled.” Intelligent resolution of the question whether routine deference to the 
opinion of a claimant’s treating physician would yield more accurate disability 
determinations, it thus appears, might be aided by empirical investigation of the 
kind courts are ill equipped to perform. 

An experienced SSA ALJ explained to me the effects that lawdess judicial 
decisions like those that require SSA to apply the treating physician rule have on the 
behavior of SSA ALJs. Congress and the Social Security Commissioner impose a great 
deal of entirely appropriate pressure on SSA’s ALJs to decide a large number of 
disability cases promptly. ALJs know that they can write a brief opinion explaining a 
decision to grant benefits with little risk of reversal. Courts can not review decisions that 
grant benefits, and the Social Security Appeals Council reviews only a tiny proportion of 
ALJ decisions to grant benefits. By contrast, ALJs know that they must write an 
extremely long and detailed opinion explaining a decision to deny benefits to have any 
chance of surviving judicial review. 

The incentive effects of such an unbalanced system of judicial review’ are 
obvious. My academic colleagues understand the bizarre incentive effects immediately 
when I analogize to a grading system in which a school gives a professor complete 
discretion to choose the grade he aw^ards each student but couples that unlimited 
discretion with a rule that requires the professor to write a three page explanation for 
every A he awards and a twenty page explanation for every grade he awards tliat is less 
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than A. Such a bizarre asymmetric set of grading rules would produce a pattern of grades 
in which the vast majority of students receive an A. ALJs respond to the asymmetric 
system of review of disability benefit decisions in a similar manner. 

It is hard to identify a promising means of persuading reviewing courts to apply 
the deferential scope of review standard Congress requires them to apply to SSA 
disability decisions. Congress always has the option of amending the Social Security Act 
to preclude all judicial review of SSA decisions in disability cases except the exceedingly 
rare case in which an applicant makes a plausible claim that the denial violates his 
constitutional rights. If the courts persist in their pattern of lawless behavior in this 
context. Congress will have no choice but to take that step. 

I recommend an alternative approach initially, however. Congress should 
encourage SSA to lalce two actions. First, SSA should rescind the treating physician rule. 
Thai would be a major step in the right direction. Second, SSA should choose one of the 
many circuit court opinions that exhibit judicial deliance of the congressional command 
to engage in deferential review of disability decisions as the basis for tiling a petition for 
writ of certiorari from the Supreme Court. As the Court’s unanimous opinion in Black 
and Decker illustrates, the Supreme Court is far more respectful of congressional 
commands to engage in deferential review of SSA disability determinations than are most 
district courts and circuit courts. It makes sense to provide the Supreme Court the 
opportunity to do its job of keeping the lower courts within statutory bounds before 
Congress gives up completely on the ability and willingness of the judicial branch to 
perform its review function in a manner consistent with law. 
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ThaiiJc you for the opportunity to share ray views on tiiis important topic. I would 
be pleased to answer any questions you may have. 


11 


Chairman JOHNSON. Judge Frye, the agency has published its 
expectations to do 500 to 700 cases a year. In your testimony, you 
say the current misplaced emphasis on numbers has perverted our 
system of justice. So are you saying there should be no expecta- 
tions? 

Judge FRYE. No. 

Chairman JOHNSON. That judges should take as much time as 
they like as claimants wait in line? 

Judge FRYE. Absolutely not, as I indicated earlier, I strongly be- 
lieve in goals, but the better standard a wider range. If you just 
do the numbers, if you can look at a paper file of 600 pages of med- 
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ical evidence, do you want a judge to spend 2 hours on that or do 
you want a judge to spend whatever time he or she needs to under- 
stand the case? That is the problem with you have to do 500; you 
have to do 700. Judges work hard — to do those numbers, they are 
working 7 days a week. I get emails every week complaining and 
asking for some help. So, no, we are working hard, and we believe 
in goals, and judges are responding to goals. Most professionals 
don’t work well with unreasonable quotas. 

Chairman JOHNSON. How many did you do last year? 

Judge FRYE. You know, I don’t know. I have — I am 90 percent 
on official time, but I honestly don’t know, probably somewhere 
around 50 to 100. 

Chairman JOHNSON. Okay. Well, I was in the office in Dallas, 
and I can tell you that one judge out of 12 was working a normal 
day. 

I understand one of the ALJ union vice presidents in the Buffalo 
hearing office told judges not to process more than 300 cases a 
year. Is the union pushing that? 

Judge FRYE. I have never heard that statement, and I honestly 
find it incredible. 

Chairman JOHNSON. Thank you. 

And earlier this year, after the Inspector General reported that 
claimants or their representatives were declining video hearings so 
that a case would be assigned to a judge who allowed more cases. 
Social Security is now not identifying the ALJ until the day of the 
hearing. Do you think that is right or wrong? 

Judge FRYE. I think all of our hearings should be transparent, 
should be open to the public. I think our notice of hearing should 
clearly set forth all of the issues of the hearing, including the 
judge’s name. The government can’t do its business in secret. 

Chairman JOHNSON. I hear you. 

Ms. Zelenske, do you know why claimant representatives would 
cancel hearings for their clients who had been waiting months to 
see a judge? 

Ms. ZELENSKE. There are many legitimate reasons why people 
ask for a continuance if that is what you are asking. I mean, the 
claimant may be ill and unable to travel to the hearing that day. 
I mean that is usually the most typical reason that people ask for 
a continuance of the hearing. I mean, I get from the reports we get 
from our members, it wouldn’t normally be because the evi- 
dence — 

Chairman JOHNSON. What percentage of them are done by TV 
nowadays, do you know? Any of you? 

Ms. ZELENSKE. SSA has that information. I think I saw — I 
think it may be around 5 percent. 

Chairman JOHNSON. So, is that all? 

Ms. ZELENSKE. I could be wrong. 

Chairman JOHNSON. They have it rigged for more than that. 

Professor Lubbers, with a program this large and this complex, 
does it make sense that Social Security can’t oversee the perform- 
ance of judges for consistency? And are there any other programs 
that you know of that do it right? 

Mr. LUBBERS. I think, and I have written on this government 
wide, that I think that administrative law judges should be subject 
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to some sort of performance appraisal in a peer review way con- 
ducted by the chief judges at the agencies. And doing that properly 
would not infringe on their independence. 

I think in this particular program where the caseload pressures 
are so great and efficiency is such an important value, I think 
there is even a stronger reason do it in a Social Security Adminis- 
tration program. 

Chairman JOHNSON. Thank you. 

Mr. Becerra, you are recognized. 

Mr. BECERRA. Chairman, thank you. 

And to the witnesses, thank you very much for your testimony. 

Judge Frye, I want to ask you about some of your comments 
about this current informal process that is used. I have deep con- 
cern with what you said about moving toward an adversarial sys- 
tem. Let me tell you why, we just heard the commissioner tell us 
that he has a very tight budget, a budget that doesn’t allow him 
to do everything he needs to do, which is putting a greater load on 
many of your fellow judges. 

Where would we get the money to pay for the new now govern- 
ment attorneys that you would want to have conduct these adver- 
sarial hearings where now you would have a more formal presen- 
tation of documents, and it seems to me, not only do you increase 
the cost of going through that administrative appeals process now, 
but you probably prolong it to the point of maybe having appeals 
to the appeals hearing to the different stages going up to the Fed- 
eral courts, in which case now Social Security is now having to pay 
for representation at the court level. Federal court level as well. 

I would think that we would want to recognize that, one, we are 
talking about typically the poorest folks in America who are the 
sickest, probably the frailest, who probably do not have money to 
hire really high-powered attorneys, maybe hire an attorney, but we 
are not talking about hiring, you know, the Jones & Jones law 
firm. My sense is that it would be better to give you quite a bit 
of power to conduct the informal hearing to try to extract as much 
information as you can from the individual or his or her represent- 
ative. And therefore, you feel comfortable that you can go at that 
individual if have you to go at them pretty harshly or treat them 
with a little bit more care because they may be very ill, in which 
case what you are trying to do is extract the information as best 
you can, so you can come out with the decision. Ultimately, that 
individual still can go above you if he or she is not satisfied with 
your decision, but at least what we do is give you quite a bit of dis- 
cretion to try to come up with a good decision and then, of course, 
deal with the outlier judges who are granting too many or too few. 

Judge FRYE. I could give you so many different answers to each 
of the points you make. 

I think, however, with respect to government representation and 
the cost, there would be so much savings from the appeals of cases 
at the higher range that was mentioned earlier, 99 percent, I sus- 
pect you would save billions ultimately. Now, there is another 
built-in savings 

Mr. BECERRA. Do me a favor, send me whatever you can to cor- 
roborate what you just said. 
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Judge FRYE. We will do the math. And I would be most happy 
to. 

[The information follows: Transcript Insert 4] 

The AALJ does not have access to budgetary mformation. Mowever, we believe that 
significant funding should come Irom redirecting resources from the ODAR regional 
offices. The ODAR regional offices are redundant as SSA already has regional offices 
across the country. 

To be sure, there has been criticism of fundamentally changing the jurisprudence 
underlying the disability appeals process by balancing the presence of claimant’s counsel 
with government representation, primarily because of cost. Those who question such a 
change estimate that the cost of doing so would be “fatal.” See, “Reply” by Professor 
Richard Pierce, “What We Should Do About Social Security Disability,” .leffrey S. 

Wolfe, Dale D. Glendenning, Regulation, Spring 2012. 

In this 1 suggest they are wrong. There has been a mirror image reversal in the 
percentage of claimants who ai'C now represented in appeals before administrative law 
Judges. Between 1966 and 1968 only 19% of claimants w'cre represented. See. Robert 
M. Viles, “The Social Security Administration versus the Lawyers . . . and Poor People 
Too, Part II,” 40 Miss. L. .1. 25, 75 (1968). So, in the slightly more than 80% of hearings 
held then, no lawyer appeared - either for the claimant or for the government This was 
in keeping with the drafters’ original expectations in the 1935 Social Security Act, w hich 
was entirely silent on the question of representation. Id. Put simply, the 1 935 
Jurispriidence did not envision any lawyers in Social Security proceedings. Is it any 
wonder that this jurisprudence is now so different from that which guides hearings of 
every other sort in American legal proceedings? Even when representation was 
acknowledged in the 1939 amendments to the Social Security Act, the expectation w'as as 
before: ‘While it is not contemplated that the scn'ices of an agent or attorney will be 
necessary in presenting the vast majority of claims, the experience of other agencies 
would indicate that where such services are performed the fees charged therefore should 
be subject to regulation by the [Social Security] Board [now. Administration] , and it is 
so provided. Id. No change was made in the underlying jurisprudence and this same 
1930’s mindset pervades a 21** century system in which the overwhelming numbers of 
claimants are now, in fact, represented. 

Of approximately 560,000 appeals hearings in 2006, 439,000 claimants were represented 
by an attorney or a specialized non-allomey “representative.” See, Social Security 
Administration website: vvvvW.socialsecurit.v.gov./oig/ADOBBPDF/A"12~0""l 7057.odr . 

This metms that in approximately 80% of administrative appeals hearings an attorney or 
non-attorney representative appeared, advocating for the claimant. No government 
lawyer or representative w'as present. Now% more than 700,000 administrative appeals 
are pending before federal administrative law' judges. See Eliminating the Social Securiiy 
Disability Backlog: Joint Hearing Before the Subcommittee on Social Security and 
Subcommittee on Income Security and Family Support of the H. Comm, on Ways and 
Means, 1 1 1th Cong. 134(2009), b4tp;//>yyw,gpp,gpy7fdsys/^^^^ 

I I !hhrg5U7o4/pdl/CI;IR(j 

I I I hhrgS0764.pdf (statement of the Honorable Ronald G. Bemoski, President of the 
Association of Administrative Law Judges) (“Towering over SSA is a backlog of over 
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765,000 cases claiming disability benefits under Title 11 and Title XVI of the Social 
Security Act.’') Still, no lawyer or representative appears for the Government. 

The presence of claimant’s counsel in more than 80% of all hearings introduces a 
fundamental change upon the underlying jurisprudence. The need for one oflhe “Three 
Hats” is minimized in the presenee of claimant’s counsel as counsel should adequately 
prepare the claimant’s case. Inclusion of a government representative would eliminate 
the need for Ihe second “Hat”, returning the judge to his or her traditional role as a 
neutral, impartial decision maker; no longer charged with the primary responsibility of 
developing the evidence for either the government or the claimant. Indeed, the duty to 
develop the record would shift to the agency, now represented by counsel. This would 
reduce a significant portion of the current ODAR workload, as judges by and through 
ODAR personnel would have a far reduced need to obtain documents or compile records 
for the benefit of the claimant. Of course, in those cases w'here the claimant remains 
unrepresented, it is clear that the judge must discharge the responsibil ities of each of the 
‘Three Hats’ jurisprudence model. 

Nevertheless, the presence of government counsel in an adversarial setting would 
immediately accomplish two critical things. First, claimant’s counsel would have 
someone with whom they can speak in hopes of resolving the claim before a hearing. 
Second, as a result, the number of hearings actually held would drop dramatically, 
reducing the backlog as claims would be resolved by agreement with the claimant’s 
attorney or representative. 

The presence of government counsel would enable claimant’s counsel to address the 
question of potential resolution at the outset, thus reducing the time necessary for a judge 
to dispose of the matter, and which would potentially eliminate a vast number of pending 
claims w'cll before judicial disposition under the current jurisprudence. Put simply, this 
means that a vast number of cases, given the cuirent national reversal rate of 
approximately 60%, would never go to heai'ing, thus dramatically reducing the current 
caseload. This is consistent wnth the function of the adversarial system in the courts, 
where only 10 - 15% of all cases are actually tried to conclusion. In the courts, 85 - 90% 
of all cases are resolved between counsel before trial. The presence of government 
representation w’ould work a similar result in the disability appeals process. A 
fundamental change in jurisprudence would not necessarily require an overwhelming 
number of new lawyers, but could draw heavily upon the current cadre of attorneys and 
senior attorneys currently employed by the agency. 

Addressing the process through to conclusion, if a significant percentage of cases w-ere 
resolved by agreement between counsel without hearing by submission of an agreed upon 
order to the administrative law judge for approval, the w'ork now performed by attorneys 
and senior attorneys in the hearing office, would largely be done by claimant’s counsel - 
that is, preparation of the decision awarding benefits. The number of “decision-writers” 
needed in the hearing office would decline, wdth agreed upon orders, much as is now seen 
in many state Worker's Compensation systems. The net effect would be that a number of 
cases, each of which are now tried to conclusion in hearings, would be resolved wdthout a 



105 


hearing, by agreement, leaving only tlie most difficult or most highly contested cases for 
resolution following a hearing by an administrative law judge. This is consistent with the 
adversarial system. In outlining such a system, I am keenly aware of tlie duty of 
government counsel -- not to win, but to do Justice - to do the right thing, because he or 
she represents the people of the United States, and has as his or her primary calling, the 
duty to ensure that the right result is obtained. 

In summaiy, and as above noted, I cannot directly answer your question as to cost, as the 
AAl.J does not have access to agency budgetary’ information. 1 have, however, sketched 
out the functional attributes of an adversaria! system - one in which government counsel 
serves in his or her traditional role, representing the interests of the people of the United 
States and working to ensure that justice is done. With the passage of enforceable rules 
of procedure, I anticipate far fewer hearings and more cases decided at the earliest stage 
with a concomitant reduction in the amount of time it takes for a claimant to receive a 
decision. 


As a result of this fundamental jurisprudential change, the pending backlog will drop and 
only’ those cases which are truly challenged will be tried in hearings. So, while 1 cannot 
provide exact numbers, it seems clear from our long experience with the Anglo-American 
system of adversarial jurisprudence that a significant number of cases that are now heard 
ill a hearing will be decided instead by submission of an agreed order, reducing the 
number hearings, changing ODAR’s fundamental role and concomitantly, reducing costs. 


The other savings, quite frankly, and it is a huge savings, we are 
one of the — my background is with the National Labor Relations 
Board. And I well know the regional office structure there and how 
they function. This agency also has a regional office function, the 
district offices. But in addition, we have ODAR, Office of Disability 
Adjudication, having regional offices that performed no direct case 
adjudications. These are very expensive. They are in the most ex- 
pensive cities in the government, occupying the most expensive 
space. Maybe 30 years ago, that layer of management and that 
layer of bureaucracy was okay. I don’t think we can afford it any- 
more. Those resources should be in direct 

Mr. BECERRA. Now, you are going into a little beyond what I 
asked, but fair. I think anything you can tell us that will help us 
reduce cost, I — we would love to hear it. I am concerned about mov- 
ing what is an informal hearing process into a very formal adver- 
sarial process. 

And Ms. Zelenske, let me see if I can ask you the same question 
because you represent or your organization helps represent a lot of 
claimants that go before the Social Security agency for these bene- 
fits, disability benefit hearings. What is your opinion about moving 
toward, from an informal non-adversarial hearing process to a 
more formal adversarial process, where you would have attorneys 
on each side going at it in front of a judge? 

Ms. ZELENSKE. I did have experience with that in the pilot in 
the mid-1980s, and it didn’t really work out the way it was in- 
tended. It was cases weren’t allowed more, and they weren’t better 
developed, which I think was one of the bigger issues about it. 

If you think about it, the people, the claimants going into a hear- 
ing are asked very personal questions about their lives and what 
is going on in their lives. And I think you want to keep it more as 
informal as possible. It is still nerve-wracking for them when they 
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go into a hearing. It is their day in court. It is their day dealing 
with the government. And you want to try to keep it informal. 

I mean, I have to say that from my experience, when I did hear- 
ings, most of the ALJs weren’t adversarial with the claimants. 
They were trying to elicit the information or have the representa- 
tive help get the information out that is necessary to make the de- 
termination to see if they are eligible under the statutory definition 
of disability. And I think that this is why you don’t want to turn 
it into an adversarial process. 

Mr. BECERRA. Mr. Chairman, thank you very much. And thank 
you all for your testimony. Please, any information you can provide 
us to help guide us, we would very much appreciate it. 

Chairman JOHNSON. Mr. Marchant, you are recognized. 

Mr. MARCHANT. Thank you, Mr. Chairman. 

Mr. Pierce, can you explain to this member of the committee the 
disincentive or the incentive for a lawyer that takes a disability 
case to resolve the case quickly as opposed to over a period of a 
year or two? 

Mr. PIERCE. As I understand it, there is no incentive to resolve 
it quickly. There is the opposite incentive because the fee is de- 
pendent on the amount of the past benefits that are awarded. And 
so there is a natural incentive to delay as long as possible in order 
to maximize the potential fee. 

Mr. MARCHANT. So it is just a pretty simple math equation for 
most of the lawyers? 

Mr. PIERCE. That is my understanding. 

Perhaps Professor Lubbers has looked at it in more detail than 
I have. 

Mr. LUBBERS. No, but I think Mr. Astrue reaffirmed that posi- 
tion when he talked about most claimants’ representatives didn’t 
do this, but that some minority did. 

Mr. MARCHANT. And Judge, what was the average age or what 
is the average age of a case once you sit down and begin to focus 
on it? What is the time that has elapsed from the time the person 
called the State, made the claim from that date, and then what is 
the average time of the mature claim, once they get to the appeal 
process? 

Judge FRYE. Of course, it varies depending on the office staffing 
and so forth, but the typical case that I have been hearing is some- 
where close to 2 years old from the time it was filed. And what 
typically happens once the process that the State agencies process 
the case and they come to the hearing level, usually that is when 
the attorneys get involved and far more development is done at 
that point. I think that is also a reason that you see judges’ deci- 
sions that disagree with some of the DBS. It is not because they 
made a bad decision; it is just that there is more evidence at the 
time the hearing is conducted. I think, in most cases, I think you 
are looking at 2 years by the time you file the application. 

Mr. MARCHAJSiT. So that person either has a support system in 
place, are the claimants allowed to advance fees, advance expenses 
to the claimants? 

Judge FRYE. No, no. They may in certain circumstances, such as 
I know some lawyers will assist the claimant in getting an exam- 
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ination by a medical doctor, for example. But I don’t know about 
any direct payment. 

Mr. MARCHANT. Is it legal or illegal? 

Judge FRYE. That is a very good question. I have never had it 
come up before. 

Mr. MARCHANT. That is a very common practice in other parts 
of law. I wondered if it had pervaded this element. 

Judge FRYE. I 

Mr. MARCHANT. You talk about — what would be the claim 
amount at 2 years? 

Judge FRTO. What would be the attorney’s fee at 2 years? 

Mr. MARCHANT. No, the claim. 

Judge FRYE. It would depend on the earnings of course of the 
claimant. It would be the monthly benefit times the — whatever 
number of months back benefits would be payable, so there could 
be a lump payment of $10,000. I have had it as high as $30,000 
and $40,000. 

Mr. MARCHANT. So we are talking in the $10,000 to $40,000 
range, usually? 

Judge FRYE. Right. 

Mr. MARCHANT. So that is not enough of a financial incentive 
for a lawyer to go out and advance living expenses to someone 
while their case was developing? 

Judge FRYE. I am not sure I can answer that. I don’t know. If 
wouldn’t be for me, but I am not sure. I couldn’t answer for all law- 
yers. 

Mr. MARCHANT. Do any of you know of any situations where 
that is the case? 

Ms. ZELENSKE. I don’t think attorneys would be allowed to ad- 
vance, I guess, what you are talking about sort of the cost, the ben- 
efits, the possible benefits. 

What does happen and I used — my practice was with legal serv- 
ices so I never charged claimants fees. And what we would do — I 
think attorneys do that now is there is an agreement if you are 
going to get an independent examination or you have to pay for 
medical records, you have an agreement with the claimant that if 
they win the claim, that they will pay you back. We do that even 
at my Legal Aid office. We didn’t have a lot of money, but we want- 
ed to get that examination. But I don’t think you would be allowed 
to advance living costs like you described. 

Mr. MARCHANT. So most lawyers that appear before you. 
Judge, are they single practitioners? Are they in law firms that ad- 
vertise on Sunday nights, late, that have hats on? 

Judge FRYE. All of the above. I think typically it is a boutique, 
small law firm. There are a number of solo practitioners, but usu- 
ally a small firm of three to four to five individuals. Oftentimes, it 
is combined with workers’ comp practice because they kind of over- 
lap to some extent. For the most part, they are highly skilled and 
competent attorneys who appear before us in cases. 

Mr. MARCHANT. I have a sister that I assisted through this 
process years ago, and I found that to be the case. It was a sole 
practitioner. This was his practice. He certainly could not have be- 
come rich off of this process and seemed sincere in trying to get it 
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resolved as quickly as possible, yet it took 2 years, and it was fi- 
nally resolved. 

And a big part of our case work still in our district offices is this, 
referring people and assisting people. 

Judge FRYE. I am sure. 

Mr. MARCHANT. After they have been turned down. 

Thank you, Mr. Chairman. 

Chairman JOHNSON. Thank you. 

Professor Lubbers, it is my understanding that the district courts 
should uphold the agency decision if there is evidence in the file 
that supports the decision. Do you believe magistrate justices are 
applying that standard of review? 

Mr. LUBBERS. Well, the APA standard is that if there is sub- 
stantial evidence to support the agency’s decision, it should be 
upheld, the substantial evidence test. And I think the statistics 
show that in the Social Security caseload area, the district courts 
are either remanding or reversing at a much higher rate than in 
other programs. 

So why that is, many of these cases do go to the magistrate 
judges first and then to the Social Security judge. Professor Pierce 
made some comments about the courts not holding the statutory 
standard. It may be that these judges don’t see that many cases 
individually, so they feel sorry for the claimants in those cases. 

Chairman JOHNSON. Is that right? 

Mr. LUBBERS. I think the statistics do show that they do not 
affirm the agency as often as courts do in other programs. 

Chairman JOHNSON. How much fraud do you reckon is in this 
system? Do you have any estimate at all? 

Mr. LUBBERS. I think you should ask the IG. 

Chairman JOHNSON. Yeah, the IG is into it. 

What is the role of the appeals council in setting procedural deci- 
sions or establishing quality control? 

Mr. LUBBERS. Well, as I understand it, the appeals council does 
mostly hear cases where the claimant has been denied and makes 
an appeal to the Appeals Counsel. But in a small number of cases, 
very small number of cases, the appeals counsel does review grant- 
ed cases, just for quality control purposes. But because of their 
caseload and the denied cases, they can’t do much of that. So I 
would like to see them do more of that, and I would also like to 
see them write some decisions that would be used as precedent de- 
cisions and that those precedent decisions would be circulated 
throughout the administrative law judge 

Chairman JOHNSON. So all the judges could follow them? 

Mr. LUBBERS. Follow it. They would be supposed to follow 
them. And that is, for example, the way — not that this is the great- 
est comparison — but the Board of Immigration Appeals does have 
certain decisions that they make precedential and are supposed to 
be followed by the immigration judges. 

Chairman JOHNSON. Professor Pierce, how is Social Security 
supposed to balance the fact that ALJ decisions should not be 
interfered with as the Administrative Procedure Act requires with 
ensuring consistent outcomes and productivity needed to admin- 
ister this national program? 
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Mr. PIERCE. Well, I would start by saying I certainly don’t think 
that anybody in the Social Security Administration should attempt 
to influence the outcome of any individual case. 

But it is pretty easy to do what, for instance, the vast majority 
of law schools do to their law professors and say that your grades 
have to be in a particular range, and it is pretty easy to conform 
to those norms. And if the alternative is what we now have, an 8.6 
percent probability of a yes before one judge and a 99.7 percent 
probability before another, I don’t think there is any question that 
due process and equal protection of law would be served very well 
by establishing some boundaries within which we expect judges to 
have grant rates. 

Chairman JOHNSON. I appreciate that comment, thank you. 

Mr. Becerra, you have another question. 

Mr. BECERRA. Yeah, a couple questions. 

I want to make sure I dispel any notion that there aren’t — 
judges. Judge Frye don’t you have some template that you get to 
use? We have Federal district court decisions that have been hand- 
ed down that give you some guidance. My understanding is the So- 
cial Security Administration also tries to provide you with a tem- 
plate where there are screens where you all can sort of go through 
some threshold questions that you have to get — you have to answer 
yourself through these hearings to figure out if the claimant has 
answered those adequately to be able to get to the point of saying 
yes or no, that they should be entitled to benefits. So I think the 
point that Mr. Lubbers makes, which I think is a good one, is to 
try to standardize this more so that judges aren’t left to their own 
devices. And I think Mr. Pierce has gone to that as well. So you 
have some way of evaluating when a judge does or doesn’t grant 
these benefits. 

But I want to stress something, and I think it came out in some 
of the earlier testimony, we are not talking about rich folks. And 
even if these folks win these benefits, we are not talking about 
them getting millions of dollars. As you mentioned, it is maybe 
$10,000 a year, and maybe because they didn’t get the benefits for 
the longest time because the process took a year or two to finish, 
they are getting $20,000. But most of that is money that they prob- 
ably have to use to pay back family and friends and others that 
they borrowed money from to provide for their assistance while 
waiting to see if the Social Security Administration would grant 
their disability claim. 

The reason I point that out is because I fear that we are going 
to start to treat this the way we treat the regular legal system, 
where we have attorneys going at it, and you figure you better get 
the higher priced attorney who does this all the time and you bet- 
ter be prepared to go after them really hard because you want to 
win your case. This is the not the case where you are going to come 
down with a six figure judgment. This is very basic benefits, and 
the folks we are talking about are the frailest of the frail. 

And I asked staff to get me some information on the whole proc- 
ess itself, and this is from the Social Security Administration, 
where they go through and give their — this is 2011’s disability 
workloads. They can’t give us 2012 because it is still ongoing. So, 
at the initial level, how many people submit an application for dis- 



110 


ability benefits? Excuse me, 3,295,806 disability decisions were 
issued by the Social Security Administration in 2011. How many 
of those decisions were to allow benefits? Thirty-four percent. Two- 
thirds, 66 percent, were to disallow at that initial stage. So, right 
away, two-thirds of all those applicants were denied benefits. Of 
those two-thirds that are denied, some of them say, okay, you deny 
it, that is it. Many will say, wait a minute, I that you made the 
wrong decision, I want you to reconsider. So they go to the next 
level of appeal, which is in many cases reconsideration; not every 
jurisdiction has that interim level of reconsideration. 

Appeals to reconsideration — how many of those appeals to recon- 
sideration did the Social Security Administration receive — 853,142. 
They issued 819,710. Of the 819,710 decisions on reconsideration, 
how many of those were to grant benefits at that stage now? 
Twelve percent; 88 percent of those individuals who sought benefits 
after that initial rejection at the second level, how many at the sec- 
ond level of 819,000 decisions, how many were allowed? Only 12 
percent. So now have you 88 percent that is denied. They say, wait 
a minute, we still think you are wrong; what can I do to appeal 
that? Now you can get to that ALJ. This is now at the administra- 
tive appeal level. So you are now at the third level where you are 
constantly narrowing down the universe of folks who are appealing, 
and by the way, you are now probably getting to the more com- 
plicated cases, where it is not a simple clear fact of whether you 
get the benefits or not. At the administrative judge level, the hear- 
ing level, 662,775 cases were decided. How many were allowed? 
Fifty-eight percent of those cases were allowed; 13 percent were 
dismissed; 29 percent were denied. There are still two other levels 
of appeals, the so-called appeals council, which is much smaller, 
only 103,000 in decisions. Only 2 percent of the individuals got al- 
lowance of benefits, and then, of course, you go to the Federal court 
from there, where the allowance rate for 13,271 decisions was 3 
percent. 

My point here is to say this: There are different steps along the 
way and every time you narrow the number of folks who are ap- 
pealing because the cases are probably more complicated, more se- 
vere, and so you have a lot of work. Judge Frye, to do because you 
are dealing with folks that after two stages of being told no, they 
still believe yes, and so you are making some very important deci- 
sions. That is why some of us believe you should be able to be ag- 
gressive through an informal process, where you can do all the 
questioning, as Ms. Zelenske mentioned, of that individual, the per- 
sonal questions. Try to make it as easy as possible for SSA to come 
out with a decision. But it is a tough process, and I hope we recog- 
nize that we are dealing with folks who are for the most part very 
poor and very frail. We appreciate your testimony and anything 
you can do to help enlighten us on how to move forward would be 
appreciated. 

Mr. Chairman, it has been a great hearing, as have been the pre- 
vious hearings on this matter. With that, I yield back. 

Chairman JOHNSON. Thank you. I would like to ask unanimous 
consent to enter into the record a report by the Congressional Re- 
search Service which provides an overview of Administrative 
Judges and how they differ from ALJs and some examples of how 
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administrative judges are used by other agencies. Everybody has 
received a copy of that. 

Without objection, so ordered. 

[The information follows: Transcript Insert 5] 
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To: House Committee on Ways & Means 

Attention: Lisa deSoto 

From: Daniel T. Shedd, Legislative Atlomey, 7-8441 (Administrative Law) 

Sklath Viranga Panangala, Specialist in Veterans Policy, 7-0623 
K,ate M. Manuel, Legislative Attorney, 7-4477 (Government Contracts) 

.lody Feder, Legislative Attorney, 7-8088 (Civil Rigltts) 

Thomas J. Nicola, Legislative Attorney, 7-5004 (Civil Service) 

Todd Garvey, Legislative Attorney, 7-0174 (Nuclear Energy) 

Barbara L. Schwemle, Analyst in American Natioital Government, 7-8655 
Emily Lanza, L,aw Clerk, 7-7876 

Julia Taylor, Head of ALD Section and Information Research Specialist, 7-5609 
Carrie Newton Lyons, Section Research Manager, 7-7199 

Subject: Administrative Judges: Overview and Selected Examples 


We are forvvarding this memorandum in response to a request for information about administrative 
judges, how they may differ from Administrative Law Judges, and examples of administrativejudges in 
selected agencies. 

I. Introduction 

In 1946, Congress enacted the Administrative Procedure Act (A PA), establishing the procedures that 
administrative agencies must follow when exercising their delegated pow'ers.‘ The APA breaks dow'n the 
powers of administrative agencies into tw'o categories, rulemaking and adjudication. This memorandum 
focuses on a narrow' aspect of the administrative agencies' adjudication powers: the role of administrative 
judges (AJ). 

This memorandum first provides background information on adminislralive judges, '(’he inlroduction will 
brielly discuss adjudications under the Administrative Procedure Act, explain w'hen certain formal hearing 
procedures are required, and describe the kind of hearings an administrative judge is permitted to preside 
over and which hearings must be heard by an Administrative Law' Judge (ALJ). The memorandum w'ilt 
provide a brief section on ALJs, in order to compai-e them to AJs. The introduction will then explain what 
an administrative judge is, define the various roles of administrativejudges, and explain the general 
process for hiring and supervising administrative judges. 


' Note that the AbA generally applies to all agencies. However, if an agency's organic statute spccilically departs from APA 
practices, tlie organic statute controls. 
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Following the introduction, the memorandum will then provide examples from selected administrative 
agencies and describe tlie role of AJs in those agencies. TTie five selected agencies are the Board of 
Veterans Appeals (BVA), the Civilian Board of Contraa Appeals (CBCA). the Equal Employment 
Opportunity Commission (EEOC), the Merit System Protection Board (MSPB), and the Nuclear 
IlegLilatory Commission (MRC). for each of these agencies the memorandum will address the number of 
administrative judges within the agency, provide information on their pay and evaluation, explain the 
legal authority for their positions, and describe their jurisdiction and hearing procedures. This section 
will illustrate how the role of AJs varies from agency to agency. 

Finally, the memorandum concludes with a selection of literature for further information on the subject. 


A. Adjudication 

Under the APA, an adjudication is defined as “agency process for the formulation of an order.”"" An 
“order” is defined as “a final disposition ... of an agency in a matter other than rule making but including 
licensing.” ’ Therefore, whenever an agency reaches a determination on a particular issue, other than 
through the creation of a rule, it is performing an adjudication. Agencii^ adjudicate a wide range of 
subjects that can generally he broken down into four categories: (1) enforcement cases; (2) entitlement 
cases ( e.g., benefits claims); (3 ) regulatory’ cases (e.g., licensing or ratemaking); and (4) certai;\ cases 
ifjvolving federal procurement conUacls.'' Although the term adjudication is not necessarily limited to a 
decision reached in a trial-type hearing,^ this memorandum will focus on adjudications that occur in these 
trial-type settings. Both ALis and .AJs may preside over adjudication procedures. Ilow'cver, in some 
in.stances an agency’s enacting statute may require an ALJ, and not an AJ, to preside over a hearing. 

Sections 5?4, 556, and 557 of the APA establish requirements for formal adjudications that are heard 
within an agency.^ These formal hearings must be heard by an Administrative Law Judge or the head of 
an agency." AJs cannot preside over these formal agency adjudications and. therefore, necessarily preside 
over “infonnal” heariiigs.^ However, under the APA, formal hearing procedures only need to be followed 
when the agency’s enacting statute calls for an administrative hearing to be held “on the record.” Many 
statutes do not contain this triggering language and, therefore, numerous agency adjudications are not 
required to follow these formal APA hearing procedures. In these situations, administrative judges (AJs) 
arc able to preside over the hearing and make a determination on the case heard before the agency. 


-5U.S.C.§55I(7|. 

' 5 l.i.S.C. §-S5l(6|. 

"* P.aim.R. Vi.nKi;fi, bi Ai,., Ai)MiN!SmAnvi;CON(-'(-;Ri.-:Nt'i-;oi ■ru!.-UNira>STAn.s, Rf-:cOMM(-;N!)Aiif.>NS and Ri.p<,)Kts. Voiami.H, 
ai 78-1 ("!992){hereinailei- ACUS 1992). 

' For example, il'an employee from ihe IDepartment of Veterans .Affeirs (VA) reviews an application lor benefits and grants Uie 
benefits sought, the emptovee has perfoiToed an adjudication — the agency has created an order to provide benefits to the 
claimant. 

? L.S.C. 5.M. 

' Id. [towever, ‘"[ajgencv' heads seldom have the time to preside as bial ilbunals.” Harold i.evinson, The Siarus of the 
ddminLm adve Judge. 38 An. .1. of Lump. I,aw323, 526 ( t990). 

“Informal’' hearings may occur in a similar fa.shjon to fonnai he3ring.s under the .APA. The term intbima! hearing only indicates 
that the hearing is not subject to the AP.A requirements in 5 U.S.C. §§ 554, 556 -57. However, informal hearings do have to 
abide by some provisions ol'ihe APA. 5 U.S.C. §§ 555, 558. These .sections require tliai an agency permit parties to be 
represented by counsel, if they are compelled to appear before the ^ency. require decisions to be reached in a reasonable lime, 
require at) agency to provide transcripts of any testimony, and require an agency to give prompt notice when denying an 
application. Id. 

5 U.S.C. § 554. 
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According to a count from 1 992, the number of AJs in the administrative judiciary nearly doubled the 
number ofALJs."* This illustrates that many administrative cases are held according to '‘informar’ 
hearing procedures in front of AJs. 

B. What is an Administrative Law Judge? 

Although this memorandum focuses on the role of AJs in administrative law, it may also be helpful to 
understand how they dilfer from ALJs. When the APA was enacted in 1946, Congress created the 
position of the ALJ within the federal government. The reason for creating this unique position was to 
ensure that the presiding ofrlcer at formal administrative hearings was free from agency influence or 
coercion. In order to ensure that these ALJs are able to render independent decisions, the -APA provides 
for their protection in numerous ways. 

First, y\LJs are selected through a centralized process run by the Office of Personnel Management 
{OPM}.’' There are certain qualifications that applicants must meet in order to be considered for a 
position of ALJ. ALJs must be “authorized to practice law under the laws of a Stale, the District of 
Columbia, the Commonwealth of Puerto Rico, or any territorial court."’ ' Furthermore, applicants for Aid 
positions must have at least seven years of “experience as a licensed attorney preparing for, participating 
in, and/or reviewing formal bearings or trials involving litigation and/or administrative law at the Federal, 
State, or local level."'’’ Applicants, assuming they pass the OPM examination, are then assigned a score 
and placed on the register of eligible hire.s. Agencies in need of an ALJ are then permitted to select an 
ALJ from the top three available candidates. This hiring process keeps the .ALJs from being too 
connected with their employing agencies. 

Following the selective hiring process, ALJs are provided with job securiW in order to promote 
independent decision making. ALJs are hired as career positions, and there is no set term for their 
appointments. Furthermore, they can only be removed for good caiise*'^ or through a reduction in force.”’ 
A Senate committee report stales tliat “individuals appointed as [ALJs] hold a position with tenure very 
similar to that provided for Federal judges under the Constitution.'”'’ ALJ salaries are also protected and 
cannot be reduced unless good cause is shown.*^ 

The APA also requires that ALJs remain insulated from agency influence during tlteir tenure. The APA 
expressly states that an ALJ may not “be responsible to or subject to the supeivision or direction of an 


ACUS lOQJ. supra note 4, at 7S8. This .ACLS report similarly limits t!ie concept ofadministTafive judges to those agenev 
employees that actually preside over a hearing of some kind, hi at 785. 

'* .5 U..S.C. § 1.302; 5 C.F.R. §§9,30.201-030.211. 

** OPM. Ouaiiflcation Standard Ibr Adminislraiive Law Judge Positions, h!lp:.'7wwvv.opiTi.gov/i|ualiilcatiorts/alj.'alj.asp. 

''In order to remove an .AU for good cause, there must be “good cause established and determined by the Merit Systems 
Protection Board on the record after opportunity for hearing.” 5 U.S.Cl. § 7.52 1 . 

Reductions in force occur "when there is a suiplus of employees at a particular location in a particular line of work.” 5 C.l-'.R. § 
351.201 (aX1 ). .ALJs that are cut due lo a reduction in Ibrce may receive priovily on OPM'.s refeitai list as well as the agency ’s 
own reemployment priority list. 5. C.f' .R. § 930.210. 

.8. Rei>. No. 95-697, at 2 ( 1 97S). 

5 C.F.R. § 930.21 1; Horvever, according to an OPM rule, agencies may reduce the pay of an .ALJ if the AL.1 "submits lo the 
employing agency a written request for a voluntary reduction due to personal reasons” and OPM approves. 5 C.F.R. § 

930.205(J). 
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employee or agent engaged in the performance of investigative or prosecuting functions for an agency.'’”^ 
OPM regulations further establish tliat agencies have '‘[Ijhe responsibility to ensure the independence of 
the administrative law judge.”''^ Additionally, employing agencies may not conduct performance 
evaluations in order to modify the behavior or decisions of ALJs, and OPM regulations stale that an 
■‘agency may not rate the performance of an administrative law judge/’’" 

Finally, the APA grants certain powers that ALJs may exercise while presiding over administrative 
hearings. ALJs may issue subpoenas, take depositions, receive evidence, and administer oaths. *' Unlike 
AJs. as discussed below, these powers are granted to ALJs by the APA and not by the employing agency. 
As such, agencies are not permitted to withhold any of these powers from an ALJ,"’ whereas the powers 
of AJs are dependent on the types of hearings and procedures the employing agencies establish. As such, 
procedure.s for ALJ hearings are more uniform while adjudication procedures for AJ hearings vary from 
agency to agency. 

Ail of these statutory inechanisms were desired to ensure that ALJs are free from undue agency 
influence or coercion during the adjudication process. 

C. What is an Administrative Judge? 

Administrative judges are perhaps best defined by their negative. An administrative judge (AJ) is an 
agency employee who makes an adjudicatoiy decision and is not an AIJ. Therefore, although an AI.J is a 
specific position,’ ’ the term administrative judge is not specific, but rather describes a whole class of 
adjudicators across numerous administrative agencies. Hearing examiners, hearing officers, 
administrative judges, immigration judges, veterans law judges, and numerous other agency officials with 
varying titles are considered to be AJs. That is, they make adjudicatoiy decisions within an agency, but 
they arc not ALJs. For the purposes of this memorandum, the concept of an AJ will be limited to an 
agency official who presides over a hearing within the agency.’’' 

Because AJs are not confined to a specifically defined position, there is no cross-agency uniformity in AJ 
hiring practices, salaries, or jurisdiction. Instead, all of these elements may be unique to each agency 
within the federal government that employs AJs. Furthermore, because AJs are presiding over “informal 
adjudications,” the types of hearings they preside over vary from agency to agency as well. 

First. AJs differ from .ALJs in the selection process. Unlike ALJs, AJs are not hired through the OPM; 
instead, the employing agency is in charge of the hiring process.'^ Furthermore, AJs are not necessarily 


-s U.S.C. § ,S54(d). 

‘UsC.F.R.!} 430.201(f)(3). 

5 C.i'.R. § 930.206(9). 

5 U.S.C. § 556(u). 

" 'I he^e ai-e subject lo an agency having the statutory authority to e.xercise these powers generally, hi. 

•’ OPM regulations state that “The title ‘administrative law judge' is the olficiai title for an administrative law judge position. 
Hach agency must use only this title for personnel, budget, and fiscal purposes." .s C.P.R. ^ 930.201(c). 

■' Thus, the report cvvckides agcttcy employees who olicn are the principal point of contact w ith those who arc seeking a benefit. 
For example, a veteran may apply to receive disability compensation from the Department of Veterans Affairs (\'A) bs .sending 
an application to a VA Regional Office (RO). An agency emplo 3 'ee at the RO will make an initial determination on the claim. 
However, if dissatisfied with that determination, tlie veteran may appeal the decision and receive a hearing in front of a member 
of the Board of Veterans' Appeals. '1 his repoit excludes the initial decision maker and focuses on the administrative Judges that 
preside over some form of Itearing, 

Various agencies’ qualification retiuiremenis for A,(s, are provided below, outlining wbat these agencie.s seek when making 
(continued...) 
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required to be attorneys or experienced in legal practice. The requirements for the various positions are 
determined by the hiring agenc\'.“‘’ In fact, in some agencies, AJs do not necessarily come from a legal 
background. In the Nuclear Regulatory Commission fNRC), some of the AJs are required to be physicists 
or engineers, though at least one member of the presiding panel must be qualified in the conduct of 
administrative proceedings.”^ Other agencies do employ experienced atfome_vs as their AJs. Members of 
the Board of Veterans’ Appeals, for example, aie attorneys with experience in the field of veterans affairs 
law'. Still other administrative agencies require their A.ls to meet similar qualifications as AIJs. 
Immigration Judges from the Executive Office for Immigration Review, which are not ALJs, are required 
to have an LL.B or a JD degree, must be licensed to practice law'’ as an attorney, and must have seven 
years of legal experience after passing the bar.”^ 

Second, an AJ is not necessarily guaranteed the same job security as an ALT. Because they are hired 
through their employing agencies, the terms and conditions of their employment are controlled by the 
hiring agencies. Thus, they may have less statutorily required insulation from agency influence. For 
example, in the NRC, AJs do not necessarily enjoy a career appointment; instead, they may be appointed 
to five-year terms w'ith the possibility ofrenewal. How'cver, other agencies, such as the Civilian Board of 
Contract Appeals, provide their AJs with the same protections as Al Furthermore, an agency may 
promulgate regulations that provide for some degree of independence from agency policy-making 
officials, and Congress can separate the adjudicative functions of an agency from the policy branches of 
the agency through statute.’'^ 

Third, although an 0PM regulation states that agencies “may not rate the performance of’ an ALJ, 
agencies may rate the performance of their AJs. AJ’s performance may be evaluated objectively (e.g., 
timeliness) and subjectively (e.g., quality). The MSPB, for example, provides both objective and 
subjective review' of their Afs work. 

Tlie adjudicatory processes that AJs oversee vary from agency to agency as well. As mentioned above, 
AJ’s can only preside over informal administrative hearings. Informal agency hearings are conducted by 
varying methods, “some resembling w'hat is traditionally thought of as adjudication and others not 
resembling adjudication at all,”’’' For example, during NRC adjudications a panel of lliree adjudicators 
will accept written testimonies, hear witness testimony, provide for cross-examination by counsel, and 
then render w'ritten opinions. ’" This resembles the traditional concepts of a trial-type hearing. However, 
when the Board of Veterans’ .^ppeals (BVA) hears an appeal from a veteran, the process is far less formal 
and not as similar to a irial.^’’ A hearing with the BVA is essentially a conference with the BVA member 


(...contiinied) 
hiring decisions- 
hi 

Sec infra, .section on NKC .A.J qualifications. 

See Initnigralion Judge Job Announcenient Itoni the Department ol' Justice, Executive Ol'Uce for Immigration Review, Job 
.Vnnounccniem Number: E01R-t2-00!8, available ai htlp:/.'w\vw.iinalohs.^ov,GelJob'VicwDeiuib SIS26i5llO^. 

VcU'ioiis agencies’ tenure provisioirs for .AJs are provided below. 

Sec J»)lrn H. Frye. III. Survey of Nan- ALJ Hearing Programx in ihc Federal Government. 44 Rev. 261, 342^3 

(1992). 

Michael Asimow, A Guide to [''edeval regency Adjudication 146 (2003). Infonnal agency hearings, though not governed by 
they .Xl’A's forma! hearing procedures from 3 (J.S.C. §§ 554, 556-557. mii.st meet certain minimal req(iiremeni.s as set out in the 
APA, 5 U.S.C, §$ 555, 558. 

'■ See infra. 

'' See BVA, l-!ow Do I At-PiiAt ? 7-10, available at hitptO'www. bya.va.gov/docs' t'ampbicts'OI0202.A.pdf. 
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and the claimant (and the claimant’s representative) in attendance. The BVA member listens to the 
evidence presented by the claimant and even receives new evidence that has not been previously included 
in the record. So, although some AJs are performing more trial-type adversarial hearings, not all 
administrative hearings are conducted in this manner. Similarly, rules of evidence, rules on witnesses, 
and various other procedural rules vary from agency to agency. 

A.!s also provide decisions at varying stages of the administrative adjudication process. For example, at 
the NRC. AJs preside over hearings that are subject to review by the Commission. Meanwhile, AJs from 
the Board of Veterans’ Appeals have the final say during the appeals process within the agency, subject to 
review by the U.S. Court of Appeals for Veterans Claims. In some agencies, AJs will have the power to 
review-’ decisions issued by .ALJs. In the Social Security Administration (SSA), for example, a claimant 
may seek review of an SSA detenninaiion by an ALJ. If the claimant is dissatisfied w'ilh the ALJ's 
decision, the claimant may appeal to the SSA Appeals Council. The Appeals Council is staffed by 70 
Adminislralive Appeals Judges, not ALJs. 

AJs, therefore, vary greatly from agency to agency. Hiring practices, levels of independence, hearing 
procedures, and the tv'pes of decisions that AJs make are different throughout the federal government. 


D. ALJs versus AJs 

Congress has granted both Al.Js and AJs authority to preside over agency adjudications. The 
Administrative Conference of the United States (ACUS) noted that: 

it is quite clear that similar types of determinations made in differesit agencies ace being made by 
different types of decision makers. For example, disability benehrs adjudications at the Social 
Security Admini.stralion are handled by AIJs, at the Deparlment of Veterans .Affairs, AJs adjudieate 
.similar types of cases. 

Congress, however, seemingly did not intend for A LJs to preside over ail agency adjiiclications. When 
Congress enacted the APA, Congress “intended to leave the decision to employ ALJs to agency-specific 
legislation by stating that ALJs would only be required where statutes called for 'on the record’ 
hearings.’'”' Since that lime. Congress has not acted to require the use of ALJs in all administrative 
hearings. 

Although ALJs enjoy the protections provided by the APA, AJs greatly outnumber ALJs in the 
administrative judiciary, and AJs continue to “preside over relatively formal proceedings and perfon-n 
functions virtually indistinguishable from those performed by Af Js.'"^ Many proponents of using .ALJs 
suggest that the institutional independence of ALJs makes an .ALJ better qualified to preside at 
administrative hearings. How^ever. others point to the fact that AJs have successfully presided over 
adminislTative hearings Uiroiighout the years. Furthermore, agencies can and often do provide their AJ.s 
with protections similar to those granted to ALJs.’’*^ 


■''' See .Assimow, supra note 30, at 147 -48. 

.'\CIJS, Recommendation ‘>2-7, The Federal Administrative Judicial .■! (1992), available at http://viVvw.acus.gov/\\p-contenF 
LiptDads/20j l.'IO'92-7.pdf, 

.ACUS l‘>92. stipra note 4. at 790. 

Charles H. K.och, Jr., Administrative t.avv and Practice § 5.24 {3d ed. 2010). 

See infra. 
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The following section provides examples of how AJs are used in a select set of administrative agencies. 
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II. Selected Examples 

A. Board of Veterans' Appeals^^ 

1. Legal Authorization 

The authority and functions of the Board of Veterans’ Appeals (BVA) are codified in statute at Chapter 71 
ofTitle 38. United States Code fU.S.C.),"^ and in regulations found in 38 Code of Federal Regulations 
(C.F.R.)Pan 19."’ 

2. Jurisdiction^- 

The BVA is a component of the Department of Veterans Affairs (VA) with the authority for tnaking final 
decisions on behalf of the Secretary of Veterans Affairs (VA Secretary) for claims for veterans benefits 
that are presented for appellate review. The BVA issues final decisions on all appeals for entitlement to 
veterans benefits, including claims pertaining to; service connection: increased disability ratings; total 
disability ratings; pensions; insurance benefits; educational benefits: home loan guaranties; vocational 
rehabilitation; and waivers of indebtedness, fee basis medical care, dependency and indemnity 
compensation, among other benefits and services."' 

3. Number and Distribution'^* 

The BVA is lead by a Chainnan. appointed by the President and confirmed by the Senate, and a Vice- 
Chairman, designated by the VA Secretary. Additionally, the BVA consists of a Principal Deputy Vice 
Chairman. 64 Veterans l..aw' .fudges (VLJ)."" twelve Senior Counsel, more than 300 staff counsel, and 
other administrative and clerical staff. The Chainnan reports directly to the VA Secretary. 

The BVA is comprised of four Decision Teams with jurisdiction over appeals arising from the VA 
Regional Offices (RO), Medical Centers, and the National Cemetery Administration, in one of four 
geographical regions; Northeast, Southeast (including Puerto Rico). Midw'csl, and West (including the 
Philippines). Each Decision Team includes a Deputy Vice Chairman, two Chief VLJs, 13 line VLJs, two 
Senior Counsel, and approximately 75 staff counsel. The Deputy Vice Chainnen are members of the BVA 
who are appointed to that office by the VA Secretary upon the recommendation of the Chairman. Staff 
counsel review the record on appeal, research the applicable law, and prepare comprehensive draff 


lor ihe purposes of lliis memorandum, ihc AJs employed by ihe BVA will be refeired lo as Velorans Law Judges (VLJs). as 
they are known within the agency. 

^“38 U.S.C, §§ 7101-7112. 

“ .38 C.I-.R. §§ H>.l-19,i02, 

'-38 U.S.C. §7104 and 38 C.P.R. § 20.101 . 

’ Depaitmeni oi' Veterans AlJiiirs. Congresiional Submission. FY 2013, Benefits and Burial Pw^ratus and Departmental 
Administration. Volume 3 of 4. Washingion, DC. February 2012, pp. 5C-1. 

This section was drawn from Department of Vetenms Affairs, .-inimcd Report of the Board of Veterans far FY2Q11, 
Washington, DC. Febmary' 1. 2012. p. 3. 

.According to the VA, BVA currently has 59 VLJs on board witJi 5 nominatioris pending with the President for a total of 64. 
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decisions or remand orders for review bs' a VLJ vvho reviews the draft and issiies the final decision or 
appropriate preiiminarj' order in the appeal. 

The BVA also has an Appellate Group, which consists of the Principal Deputy Vice Chairman, the Chief 
Counsel for Policy and Procedure, the ChiefCounsel for Operations, the Chiefs of Litigation Support, the 
Quality Review Team, the Training Office, a Medical Advisor, a Counsel for Labor Relations, several 
Special Counsel covering a variety of legal speeialty areas, and numerous legal support personnel. The 
Office of Management. Planning, and Analysis is the administrative directorate of the Board, consisting 
of the Director, the Deputy Director, the Administrative Support Division, the Decision Team Suppoit 
Division, and the Financial Management Division. 

4 . Qualifjcations 

Requirements lor VLJs include: knowledge of veterans’ law and of specialized areas of medicine and law; 
ability to conduct hearings; ability to manage altomeys; ability to participate in training activities, A 
candidate also must he a member in good standing of the bar of a staie."^’’ Generally, two or more yeans at 
the GS-14 or GS-15 level of experience is needed.'*^ 


5 . Tenure 

The BVA Chairman is appointed by Ihe President with advice and consent of the Senate. The Chairman 
ser\'cs for six years and may serve for more than one term. The Chairman may be removed by the 
President alone for “misconduct, inefficiency, neglect of duty, or engaging in the practice of law' or for 
physical or mental disability wliich, in the opinion of the President, prevents the proper execution of the 
Chairman's duties. The Chairman may not be removed from office by the President on any other 
grounds. The VA Secretaiy appoints the other BVA members based on recommendations of the 
Chairman subject to approval of the President,’^ VLJs are not career appointed positions and must be 
recertified pursuant to evaluations.^'’ 

6 . Pay and Promotion 

Board Members are compensated at rates equivalent to the rates pay'^abie to ALTs.'' The Deputy Vice 
Chairman positions of the BVA are appointed at the AI.-2 level. All other VLJs are placed into the Ai--3 
pay scale. For that pay scale, the w'aiting period between A[.-3A and AL-3B is 52 w-eeks; betw'een AL,-3B 


"'38 U.S.C, 7101A(3)(2). 

Depiirtment of Vetevjins Affairs. "Appeals Regulations; Title for Members of ihe Board of Veterans’ Appeals," 68 Federal 
ReffisterUFLl, februars- 10. 200.3. 

3S U.S.C. §7i0!(bX2). 

.38 U.S.C. § 7IOIA(a)(l). 

Sec "Supervision and Rvaiuation" infra for more infornialioii on recertifieation, 

'*38 U.S.C. 7101 A(b). The ALJ pay system has three levels of basic pay: .AL-1, AL'2, and AL-a. Pay level AL-3 is the ba.sic pay 
level Ibr AIJ positions (illed through competitive examination. Pay level AL-3 has six rates ot'basie pay; A. B, C, D, E. and F. 
Pay levels AL-2 and AL-1 are established by agencies stibject to U.S, OlTice of Personnel Management (0PM) approval., ALJ 
po.sitinns are placed at levels AL-2 and AL-! when they involve significant administrative and managerial responsihi!itie.s. See 
[ittp:.'/v.vvw.opm.gov/oca/|)ay/']itnil/AL.I-Pa>'Systeni.asp for defaiLs on the /VLJ pay syslent. 
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and AL-3C is 52 weeks; between AL-3C and AL-3D is 52 weeks; between AL-3D and AL-3E is 1 04 
weeks; and, belw'een AL-3E and AL-3F is 1 04 weeks. Currently, the Board has Iw'o AL-2 (Deputy Vice 
Chairman (DVC)); one AL-3C: eight AL-3D: eight Ak-3E; and forty AL-3F. 

There is no “promotion policy'’ per se for VLJs. If they are performing at a fully successful level, they 
progress between the various AL steps (AL-3A through AL-3F) depending upon their initial pay levels at 
their appointments. To be promoted to the AL-2 wmuld require that they compete for the Deputy- Vice 
Chaimtan position. 

7 . Adjudication Procedures 

In general, a veteran wishing to receive a benefit begins the ):nocess by submitting an application witlr one 
of the VAs 57 regional offices ( RO). If the veteran is satisfied with the benefits decision, the process 
ends. However, there may be a number of reasons w'hy the veteran may be dissatisfied with the RO’s 
decision. When the veteran is dissatisfied with the RO’s decision, the veteran has the option to pursue an 
appeal within the VA by filing a “Notice oi'Disagreement” (NOD) with the RO. The NOD triggers the 
RO's obligation to prepare a “Statement of the Case” (SOC) that tells the veterans how and why it came 
to the decision that it did. If the veteran wishes to pursue an appeal after receiving the SOC, the veteran 
must file a specific form ( VA Form 9) with the RO indicating the desire that the appeal be considered by 
the BVA. Current law' provides that veterans are entitled to one appeal to the BVA w'hen denied benefits. 

The BVA bases its decision “on the entire record of the proceeding and upon consideration of all evidence 
and materia! of record and applicable law' and regulation.”'’ in addition to the material developed at the 
RO, the BVA may also conduct personal hearings with the veteran at w'hich new' evidence may be added 
to the record. An appellant may request that a hearing before the BVA be held at its principal location or 
at a facility of the VA located w'ithin the area served by a RO of the VA. A final BVA decision generally 
concludes the administrative process. 

8. Internal Reviezv and Appeals 

The BVA allows the claimant or the BVA itself to seek reconsideration of a final decision. There are 
possible situations where the final decision could be reconsidered; 1 ) revision on the grounds of clear and 
unmisUikable en-or;’''' 2) discovery of new' and material evidence; and 3) false or fraudulent evidence 
presented in the initial appeal.''^ The BVA is to decide all such requests on (he merits, w'ithout refeiral to 
any adjudicative or hearing official acting on behalf of the VA Secretary. 

If a veteran is dissatisfied w ith a final BVA decision, the veteran may appeal that decision to the U.S. 
Court of Appeals for Veterans Claims (CAVC), which has exclusivejurisdiction to review such matters. 
'I’he VA Secretary or any other VA official may not appeal an adverse BVA decision. 


38 U.S, C. § 7104(a) . 

3(S C.I-'.R. § 20.i000. !.e.. en'orofiaw or fact. 
‘"’'Id. 

Id 
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9. Supen’ision and Evaluation 

The Chaiirnan of the BVA is required to appoint a performance review pane!. The panel is comprised of 
the Chainnan and two other members of the BVA (other than the Vice Chairman). The Chairman 
periodicaily rotates membership on the panel so as to ensure that each member of the BVA (other than 
the Vice Chainnan) serves on a panel for and within a reasonable period.^^ The performance review panel 
determines, with respect to each mentber of the BVA (other than the Chairman or a member who is a 
member of the Senior Executive Service) - including VLJs - whether that person’s job performance meets 
the performance standards established by the BVA. If the determination of the performance review panel 
is that the person’s job performance meets the performance standards, the Chairman shall recertify the 
person's appointment as a member of the BVA. However, if the performance review pane! determines 
that the person's job performance does not meet the performance standards, the Chairman shall, based 
upon the individual circumstances, either grant the individual a conditional recertification or recommend 
to the VA Secretary' that the member be noncerlified.'’ 


38L',S,C,§7101A(c)il)(A), 

38 U.S.C, § 710 1 A tc)tB)<2,H3). 
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B. Civilian Board of Contract Appeals''^ 

1. Legal Authonzation 

The Civilian Board of Contract Appeals (CBCA) was established within the General Serv'ices 
Administration (GSA) in 2006 to hear appeals tfom the decisions of contracting officers of civilian 
agencies.^'* Prior to the creation of the CBCA. these agencies generally had their own boards of contract 
appeals, established pursuant to the Contract Disputes Act (CDA) of 1 978.'^“ However, even before the 
enactment of the CDA. some agencies had established boards to hear certain appeals relative to their 
contracts under other authority,'’' or had required contractors to consent to a board’s jurisdiction over such 
appeals as a term of their contracts.'’* 

Federal procurement contracts currently include ternts indicting that the contract is subject to the CDA 
ajid that, except as provided in that act. all “disputes arising under or relating to th[e] contract shall be 
resolved under this clause."'” These terms further require that '‘claims” by contractors shall be made in 
writing and, unless otherwise provided for in the contract, shall be submitted within six years of accrual to 
the contracting officer for a w'ritten decision.'’^ Contractor claims in excess of $100,000 must be 
certified.'’’^ Claims by the government against a contractor are also to be submitted to the contracting 
officer. Once any claims are submitted, the contracting officer is required, if requested to do so in 
writing by the contractor, to render a decision on claims of $100,000 or less within 60 days of the 
request.*’^ For ceitified claims in excess of $100,000, this decision must he rendered within 60 days, or the 
contracting officer must notify the contractor ofthe date by which the decision will be made.*'^ Claims 
that are not decided within the prescribed time frames are deemed to have been denied.’’'' Once the 


For thi; purposes of this memorandum, ail of the members of the Civiiiaii Board of Contract Appeals are considered A,!s. 
•■‘•'■Nalionai Defense Authorization Acl lbvrY2006. P.l... 109-163. div. A, iit. Vlli, § 847(d)(3), I tO S(a(. 3394 (Jaji. 6, 2006) 
(codified, as ajTiendeil, at 41 U.S.C. if 7]05(b)(j ) & {e)( I )(B)). There are separate boards of contract appeals for the Depai'ttnent 
of Defense and inilitaiy deparrinenis; Temie.ssee Valley .Authority; and Po.stal Service. iVe 41 U.S.d. § 7105(a), (c), & (d). 

P.L. 95-563. 92 Scat. 2383 (Nov. i , 1978). The CD.A authorized the establishment of such boaj'ds if the “volume of corjtract 
claims justit'ie|d| the establishment of a full-time agency board of at least three members.” Id., at § 8(a)( I). 92 Star. 2385. 
•Agencies that did not have a suffteiem volume ol'chiims. or that opted not to establish a board for other reasons, could anange 
for appeals from their contracting officers lo be heard by other agencies’ boards. Id., ai § 8(c), 92 Slat. 2386. The proli feration of 
such boards under the CDA prompted calls for consolidation, which ultimately resulted in the creation ofthe CBCA. See. c.g.. 
Jevi Kaylcne Soincrs, The Board of Contrad Appeals: A Historical Fe.r.specth'e. 60 .Am. If L. Rev, 745, 755 (201 1 ). 

Sec. e.g. United States v, .Adams, 74 U.S. (7 Wall.) 463, 477 (1868) (finding that the Secretaiy' of War’s siatiilory authority to 
administer the War Depailment pemhiied him to appoini a board to hear and decide certain claims relative to payment under 
agency contracts). 

See, e.g.. Board of Contract Appeals, supra note 60. at 749-50 (standiird clauses used in W'ar Departmerti contracts). 

48 C.F.R. § 33.215 (governing use ofthe stitndard eonli'acl clause); 48 C.I'.R. § 52.233-1 (standard “Disputes” Clause). 

*'■’ 48 C.F.R. § 52.233- 1(d)(1). A “claim’' is aity ‘'written demand or written assertion by one ofthe contracting parties seeking, as 
a matter of right, the pav'inent of money in a sum certain, the adjustment or interpretation of contract terms, or othei' relief arising 
under or relating lo th|'e] contract.” 48 C.F-R. § 52.233- 1 (c). 

48 C.I'.R. § 52.23.3-l(d)(2)(i). The standard contract clause prescribes the terms of this certification, as well as specifies who 
may certi fy a claim on behalf of a coiUmctor. 

48 C.F.R, § 52.233-l(d)(l). 

*' 48 C.F.R. <{ 52.233-l(e). 

Id. 

^’'*41 U.S.C. § 7103(0(5). See also P.ailiman Constr. Co.. Inc. v. United States, 817 |■,2d 1573 (Fed. Cir. 1987), 
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contracting officer makes a decision, that decision is fmai unless the contractor appeals to a board of 
conti'acl appeals within 90 days, or files suit, as discussed below, within 12 months.'" 


2 . Jurisdictioti 

The CBCA generally has jurisdiction over “contract disputes,” or appeals of contracting officers' final 
decisions regarding claims submitted by contractors against the government, or by the government against 
a contractor, relative to an express or implied contract for the procurement of services, construction, or 
persona! property, or for the disposal of personal property.^* In such cases, it may grant any form of relief 
that would be available to a litigant asserting a claim in the U.S. Court of Federal Claims, including 
monetary or other relief arising from or related to a contract.^" However, the CBCA's jurisdiction over 
contract disputes is non-exclusive, and contractors may opt to bring actions on contract claims directly in 
the U.S. Court of Federal Claims, instead of w^ith a board of contract appeals.^^ 

The CBCA may also, if the agencies affected concur, exercise juri.sdiction over any additional category of 
laws or disputes over which an agency board of contract appeals exercised jurisdiction prior to the 
establishment of the CBCA, or any other function a board perfonned on behalf of an agency prior to the 
CBCA’s establishment. At present, this means that the CBCA exercises jurisdiction over: (1) cases 
arising under the Indian Self-Determination Act; (2) certain disputes between insurance companies and 
the Department of Agriculture’s Risk Management Agency; (3) claims by federal employees for 
reimbursement of expenses incurred while on official temporary duty havel or in connection with 
relocation to a new duty station: (4) certain claims by carriers or freight forwarders regarding payment for 
services; and (5) requests for arbitration involving public assistance applications arising from damage 
Ifom Hurricanes Katrina and Rita.'’ 

3 . Number and Distribution 

The CBCA currently has 1 5 members,’^ but has reportedly had as many as 1 8 tnembers in the past.'’ The 
Board is located in Washington, D.C., but the Board could potentially order hearings in other places, and 
parties may submit their case on the record without a hearing.’^ 


4S C.F.R. s 52.233-1(0. 

■ * 41 U.S.C. S§ 7 ! 02-7 i 0.5. Claims by the government against a contractor that Lu-e based on frauduteni claims by the contractor 
are excluded from the Board's jurisdiction, as are claims in certain other cases. 41 U.S.C. § 7102(c) (contracts with foreign 
governments or international organizations); 4! ll.S.C. ^ 71 02|d) (maritime contracts); 41 t fS.C. § 7 !()3(a>(4)(B) (certain claims 
involving Iraud). 

^■-See,eg..4] tl.S.C. § 7105(c)(2); 'I'odcl Consiruciioti, L.P. v. United Stales, S8 Fed. Cl. 2.45. 243-44 (2000). 

^'41 U.S.C. § 7104(bXl). 

41 U.S.C. S 7105(b)(4XH)(i)-(ii). 

See Civilian Board of Comrad .Appeals, Cases Heard by the Board, Jan. 4. 201 \ . available at 
hUp:/Avw^\v.cbcii.gsa.go\7riling%20Cases%20at%20lhe%20Board/riltng%20Cases%20at%20the%20Board.him. 

Civilian Board of Contract Appeals, .iudges, Jan. 12, 2012, available at hltpCXvww.cbca.gsa.gov.'Jiidges/judges.htm. 

Ralph C. Nash, Jr.. Steve I.. Schooner, Karen R. O'Brien-DeBakey. and Vermin J. Edwavd.s. The (iOVERNMENT Contracts 
Rt:t't;Ki.'.\c'u Book; A CoMPRituitNsivr (iruimt io riii.-.L.^NOi.tAGLOt' Pkoci.:r!.;wt:m' 66 (.3d ed., 20()7). 

U.S. Civilian Board of Contract Appeals. Rules of Procedure, Rule 19, Aug, 1 1. 201 \ , available at 
iittp:.‘Vwwvv.cbca.gsn.gov/RUt4'iS%20OK%20PROCUI.)URL/index.btm, 
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4. Qualifications 

Board members are appointed based solely on the '“professional qualifications required to perform the 
duties and responsibilities of a Civilian Board member,’" and must have at least five years experience in 
public contract law.'^ T hese are statutory requirements. However, additional qualifications have been 
imposed in the hiring process, and recently include the requirement that at least two years of the 
qualifying experience in public contract law must have been “at a level of difficulty and responsibility 
comparable to tlie OS- 15 grade level or above.”**'^ 

5. Tenure 

CBCA members serve until tliey are removed for cause, resign, or retire.^' 

6. Pay and Promotion 

There are three levels (or “pay rates”) of members: 


• CA'l Chairman (1 incumbent) 

• CA'2 Vice Chair (1 incumbent) 

• CA-3 Board Judge { 1 3 incumbents). 

The total pay of each CBCA member (Chairman, Vice Chair, and Board Judges), including locality pay, 
equals $165,300 per year (rate limited to the rate for level ill of the Executive Schedule). There is no 
promotion policy for Board Judges. 

7. Adjudication Procedures 

The CBCA decides appeals of contracting officers’ final decisions pursuant to rules of procedwe that it 
has adopted. These rules address time limits for filing, pleadings and antendraent of pleadings, service of 
papers other than subpoenas, motions, conferences, discovery and exhibits, and hearing procedures, 
among other things.^’ For example, any liearings are to be held at the time and place ordered by the 
Board, and wiii be scheduled at the discretion of the Board based on its rules, the need for orderly 
management of the Board's caseload, and the stated desires of the parties.'^’ All hearings on the merits 
“shall be open to the public and conducted insofar as is convenient in regular hearing rooms,” except 
when necessaiv to maintain the confidentiality of protected material or testimony, or material submitted in 
camera.^^ Hearings are generally recorded and transcribed.*^' Except at the Board’s order, no proof shall 
be received in evidence after a hearing is completed, or in cases submitted on the record without a 


”41 U.S.C. §7i{)5(b)(2XA)-(B). 

Sec\ eg.. Pvocediires for Selection of Civilian Boaid of Contact Appeals Members, available a! h£tp;/7vvwvv.cbca. gsa.gov (Iasi 
accessed: .lune 2i. 2012). 

** Xee 4] l.CS.C. § 7105(b)(S) (providing that CBCA members may be removed in the same manner as administrative taw judges, 
as provided in 5 U.S.C, ^^7.S2l'). 

See generally Rules of Proccdui'c, supra note 78. 

Rules ofProcediire, supra note 78, at Rule 20. 

!d., at Rule21. 

''"Id., at Rule 22(3). 
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hearing, after the Board has notified the parties that the record is closed and the case is ready for 
decision.’’^ Except in tlie case of small claims, decisions shall be made in writing upon the record.**' 

Board procedures generally parallel those of tlte Federal Rules of Civil Procedure and Federal Rules of 
Evidence, although they do depart from these Rules in certain ways, such as by generally allowing the 
admi.ssibility of hearsay.**** As required by statute, the CBCA provides for the use of accelerated 
procedures, simplified procedures for small claims, and alternative dispute resolution.**'^ “Small claims” 
are those where the amount in dispute is S50,000 or less, or m the case of a small business, $150,000 or 
less.'”^ 


8. Internal Review and Appeals 

Decisions are generally made by a panel of tlrree board members.'^' Parties may move for reconsideration, 
amendment, or new' hearings on any or all of the issues addressed in a CBCA decision. However, such 
relief will generally only be granted on one of the grounds specified in the CBCA rules (e.g., the decision 
is void),”^' or for ‘‘reasons established by the niles of common law or equity as behveen private parties in 
the courts of the United States.”’* Decisions may also be appealed to the U.S. Court of Appeals for the 
Federal Circuit by eitlier the contractor or the government within 120 days from the date when a copy of 
the decision is received.’"* 

9. Supervision and Evaluation 

The CA-3 Board Judges are supervised by the CA-2 Vice Chair, w'ho is supervised by the CA-1 
Chainnan. The Chainnan of the Board reports to the Administrator of Genera! Services. 


Id., at Rule 24(a). 

Id., at Rule 25^a). 

Id., at Rule 10. 

*‘'41 IJ.S.C. § 71C3(h) (alfemarive dispute resolution); 41 U.S.C. § 7106 (a) & (b) (accelerared and small claims procedure.s). 
‘'“41 t.S.C. § 7106(b)(1). 

Considcraiion by the lull Board may he requested, but such requests are “not favored” and generally will only be granted when 
"it is necessary to secure or mtiinttiin untforaiily oFBoard decisions, or the matter to be reierreti is one ol‘ exceptional 
importance.” Rules of Procedure, .wpra note 78, at Rule 28. A majority ofjut^es may also initiate full Board consideration at 
any time while the ca.se is before the Board. Id. 

Id., at Rule 27. 

‘'’'Id., at Rule 26. 

4i U.S.C. § 710Aa)(,l )(A)'(B). The Attorney General must approve any appe^ taken by a contracting agency. Id. 
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C. Equal Employment Opportunity Commission 

1. Legal Authonzation 

The Equal Employment Opportunity Commission (EEOC or Commission) is a federal agency, established 
by statute.^' that is responsible for enforcing a variety of federal laws prohibiting employment 
discrimination. In addition to investigating complaints regarding employment in the private sector, the 
EEOC conducts admini.strative hearings and issues appellate decisions regarding employment 
discrimination complaints filed by federal employees. These latter duties are handled by EEOC AJs. 
which are authorized under the various statutory provisions governing procedures for federal employees 
w'ho file discrimination charges.'^'’ In addition, tlte EEOC has extensive regulations that address A,1 
responsibilities and procedures.'^’ 


2. Jurisdiction 

In general. EEOC AJs do not have jurisdiction to adjudicate matters involving allegations of 
discrimination by private employers.*'"^ instead, they conduct hearings and issue decisions regarding the 
discrimination complaints of federal employees. A federal employee who believes he is a victim of 
discrimination must first file a complaint with his agency, which then conducts an investigation, At that 
point, the employee may request a hearing before an EEOC AJ or a final decision from the agency. If an 
employee requests a final decision from an agency and wishes to contest that decision, the individual may 
file an appeal with the EEOC. EEOC A.Is also have jurisdiction to adjudicate such appeals.'^'’ 


3. Number and Distribution 

According to the EECC,''”’ the agency employs 108 AJs at the following District Office (DO). Field 
Office (FO), Area Office (AO), and Local Office (LO) locations: 

• Atlanta DO(5) 

• Birmingham DO(4) 

• Charlotte DO{3) 

• Norfolk L0{1) 

• Raleigh AO (2) 

• Chicago DO (2) 


‘''42i;.S.C. §2«OOe-4. 

‘'‘'See. e.g.. 42 I'.S.C. § 2000e-16(b), (c); 29 U.S.C. § 633a(b); 29 U.S.f. § 794u(,a). 

See. e.g.. 29 C.F.R. §§ i6l4, 106 et seq. 

The EEOC's role wilh rcspeei to privaie employees is lo receive and investigate complaints ol'discrimination and allempt lo 
mediate a resolution, but the EEOC does not adjudicate such complaints. Instead, individuals who are unsatisfied with the 
agency's attempts at resolving their complaints may tile in federal court. 42 (J.S.C. § 2000e-5. 

For more information, see Equal Employntent Opportunity Commission. OvervicM' of Federal Sector F.EO Complaim Process, 
iittp:.''/v.vv\v.eeoc.govTederaffecl_ernployees.'coinp!aint_overview,cfn!. 

I'his information was provided to CRS by the EEOC on June 20, 20 1 2. 
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• Milwaukee AO (3) 

• Minneapolis AO (1) 

. Dallas DO (5) 

• San Antonio FO (3) 

• Houston DO (3) 

• New Orleans FO (2) 

• Detroit FO (2) 

• Indianapolis DO (3) 

• Los Angeles DO (7) 

• Memphis DO (2) 

• Miami DO (8) 

• San Juan 1.0 ( 1) 

• Boston AO (1) 

• New York DO (5) 

• Baltimore FO (6) 

• Cleveland FO (5) 

• Philadelphia DO (3) 

• Albuquerque AO (I) 

• Denver FO (2) 

• Phoenix DO (3) 

• San Francisco DO (9) 

• Seattle FO (2) 

• Oklahoma City AO (1 ) 

• St. Louis DO (3) 

• Washington (State) FO (10) 

4. Qualifications 

According to an AJ position description provided by the EEOC, the qualifications necessary to be an 
EEOC AJ include the following: (1 ) admission to the Bar; (2) a demonstrable knowledge ofcurrent 
employment law, as well as EEOC regulation.s and policies; (3) a comprehensive knowledge of the legal 
system and processes; (4) knowledge of the organization, policies, regulations, and procedures of the 
federal government; (5) ability to interpret laws, analyze facts, and issue a decision; (6) ability to deal 
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with parties under pressure: and (7) possession of a high-level of judicial temperament and skill to preside 
over hearings.'”' 

More detailed qualification requirements may appear in vacancy announcements that are periodically 
published on the USAJOBS website, 

5 . Tenure 

EEOC AJs appear to be serving in pennanenl appointments that enjoy certain civil service protections. 
The do not appear to be subject to any tenure restrictions, 

6 . Pay and Promotion 

Cuirently, of the total number of AJs. 5 AJs are paid at the GS-i3 level, and 103 AJs are paid at the GS-14 
level,'”' EEOC AJ po.silions have a career ladder to the GS-14 level. Therefore, AJs can be promoted to 
that level without competition, and the position does not have to be posted. 

7 . Adjudication Procedures 

In general, a federal employee who files a discrimination claim with her federal agency ha.s two choices 
once the agency has completed its investigation: (1) request a hearing before an EEOC AJ; or (2) request 
a final decision from the agency. 

Under the first option, the EEOC AJ conducts a hearing, issues a decision, and orders relief if 
discrimination is found. The federal agency must then respond by issuing a final order that accepts or 
rejects the AJ’s decision. If that final order rejects the AJ's decision, then the agency must simultaneously 
file an appeal with the EEOC AJ. A federal employee may appeal the agency's llnal order to the EEOC's 
Office of Federal Operations, at which point EEOC appellate attorneys will review the entire tile, 
including the agency’s investigation, the AJ's decision, the heating transcript, and any appeal statements. 
Alternatively, the employee may file a lawsuit challenging the agency’s order in federal district court. 

Under the second option, a federal employee may request a final decision from the agency. If the 
employee is dissatisfied with the agency’s decision, he may appeal it to the EEOC. This appeal is heard 
by an EEOC AJ. Alternatively, the employee may file a lawsuit challenging the agency’s deci.sion in 
federal district court. 

More details about the EEOC’s adjudication procedures regarding federal employment discrimination 
complaints are available on the agency’s website.'”'’ The Commission has also published detailed 
guidance regarding adjudication procedures in a handbook for its AJs."”' 


Equal Employment Opportunity Commission. Position Descriprion. Admiriistrarive Judge, ,Ili 1) 1 0, 2002 ton file wiilt CRS). 
The GS-13 A,ls are in Alkinta DO (I ). Binningham DO (2), Memphis DO (1). and New York DO (1). The GS-i4 AJs arc in 
ail of the DO, TO, AO, and LO oUlces listed above. The 2012 salary tables for the General Schedule (GS), by locality pay area, 
are available on the Olllce of Personnel Matiagemen! website al hup:,''/wvvw.opm.gov/oca,'12Tables’inde.’<OS.asp. 

See !ittp:/A\'v.’W'.eeoc.gov/federa!/fed_emp!oyee,s/index.cfm. 

Equal Employmt'iit Opportunity Commission, U.S. Equal Employmen! Opponuniiy Commission Handbook for Administrative 
Judges. July 1, 2002. http:/.''vvv.'',v, eeoc.gov/federal/ajhandbook.cfiTi. 
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8. Internal Review and Appeals 

Appeals procedures are described in the preceding section. 


9 . Supervision and Evaluation 

The EEOC’s position description for AJs describes supervision of AJs as follows: 

The incumbent works under the general super\'ision of a Supervisory Attorney-Examiner (CRi or 
Lead .Administrative Judge who assigns cases w’ithout preliminary instructions. The incumbent is 
independently responsible for case processing and adjudicator},' activities and retains signatory 
authority for his/her assigned cases. The inciinrbenls decisions arc seldom review'Cd prior to issuance 
for conformance with commission policy, precedential effect and overall quality'. Decisions delivered 
orally from the bench ibliowmg the hearing, ifreviewed. are reviewed only after they are rendered. 
Conclusions of law such as whether or not discrimination is proven by a preponderance of the 
evidence, is an independent function of the Attorney-Examiner (CR). Work is considered technically 
authoritative. 

CRS was unable to find inibnnation regarding evaluation of EEOC AJs. 


Equal Eniployi 


Opportunity Commission. Fosilion Description, Administranve Judge. .Ely 19, 2002 (on file wittr CKS ). 
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D. Merit Systems Protection Board 

1. Legal AufhoHzatioti 

The Merit Systems Protection Board {MSPB or Board) is a federal entity - created by statute - that itself 
liears or adjudicates, or provides for a hearing or adjudication via other adjudicators, all matters within the 
jurisdiction of the Board under title 5 of the U.S. Code, chapter 43 of title 38 relating to veterans, or any 
other law, rule, or regulation relating to federal merit systems. Subject to otherwise applicable provisions 
of law', the MSPB takes final action on any such matter. It can order any federal agency or employee to 
comply with its order or decision and enforce compliance with any such order. The Board also can 
conduct, fi'om time to time, special studies relating to the civil sen'ice and review rules and regulations of 
the Office of Personnel Management. Any member of the Board and any employee of the Board 
designated by the Board, including A.Ts, may administer oaths, examine wifne.sses, take depositions, and 
receive evidence. These individuals also may issue subpoenas requiring attendance and presentation of 
testimony and production of documentary' or other evidence.'"^ An employee or applicant for 
employ'ment may submit an appeal to the MSPB from any action which is appealable to the Board under 
any law, rule, or regulation.^'*' 

2. Jurisdiction 

The Board itself has original jurisdiction including actions brought by the Special Counsel under .‘i U.S.C. 
§§ 1214 (investigation of prohibited personnel practices; corrective action). 1215 (disciplinary action for 
prohibited personnel practices), and 1216 (other matters within the jurisdiction of the Special Counsel 
such as enforcing the Batch .Act); request.s for informal hearings from persons removed from the Senior 
Executive Service for pcrtbnnance deficiencies; and actions against AL.Ts under 5 U.S.C. § 7521.'*’* 

The Board has appellate juri.sdiction in various categories: appeals from agency actions including 
reduction in grade or removal for unacceptable performance or for such cause as will promote the 
etTiciency of the service, i.e., adverse actions; appeals under the Uniformed Services Employment and 
Reemployment Rights Act (P.L. 1 03-353) and the Veterans Employment Opportunities Act (RL. 1 03- 
353): and appeals involving an allegation that was the result of whistleblowing (5 C.F.R. § 1201 ,3). The 
AJs may hear, adjudicate, and issue initial decisions in appellate jurisdiction cases, 'fhe MSPB employs 
no ALJs. 

3. Number and Distribution 

The MSPB currently employs 59 AJs in career ladder positions that begin at the GS-13 pay ^ade and end 
at the GS-1 5 pay grade. Currently, the staff includes 3 AJs at the GS-14 level and 56 A.T at the GS-15 
level. There are currently no AJs at the GS-13 level. 

The AJ.s by regional office (RO) and field office (FO) location follow; Atlanta RO (8), Chicago RO (8), 
Dallas RO (6), Denver FO (.5). New York FO (5). Philadelphia RO (7). San Francisco RO (10), 

Alexandria (VA) (RO) (9) and the Washington. DC, Headquaiters office (1). 


'"Us U.S.C, § 1204. 

U.S.C, § 7701, 
'“Us C.F.K. § 1201.2, 
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4. Qualifications 

To qualify as an AJ, the individiiai must be duly licensed and authorized to practice as an attorney under 
the laws of a state, Territory, or the District of Columbia and meet the following requirements within 30 
days of the closing date. 

GS-905-13: The first professional law degree (LL.B. or .I.D.) plus one of the following; 

a. Superior law student (i.e, academic standing in the upper i/3 of an accredited law school graduating 
class; work or achievement of significance on the law school's official law review or moot court board; 
special high-level honors for academic excellence in law school-such as, election to Order of the Coif; 
winning of a moot coui1 team which represent the law' school in competition wdth other law schools, fttll- 
liine or continuous participation in a legal aid prograra-as opposed to intermittent or casual participation; 
signiticani summer law- clerk experience) or other evidence of clearly superior work achievement: plus 
two years of professional legal experience in employment law applicable to federal employees and 
agencies, one of which must be at a level of difficulty comparable to the GS-905-i 2; 

b. Three years of professional legal experience in employment law' applicable to federal employees and 
agencies, one of which must be at level of difficulty comparable to the GS-905-12; or 

c. Second professional law degree (LL.M.) plus two years of professional legal experience in employment 
Uiw applicable to federal employees and agencies, one of which must be at the level in difficulty 
comparable to the GS-905-12. 

GS-905-I4: The first professional law' degree (LL.B. or J.D.) plus one of the follovving; 

a. Superior law student w'ork plus three years of professional legal experience in employment law' 
applicable to federal employees and agencies, one of which must be at a level of difficulty comparable to 
theGS-905-l3; 

b. Four years of professional legal experience in employment law' applicable to federal employees and 
agencies, one of which must be at level of dilflcully comparable to the GS-905-13; or 

c. Second professional law degree (L.L.M.) plus three years of professional legal experience in 
employment law' applicable to federal employees and agencies, one of which must be at the level in 
difficulty comparable to the GS-905-I3. 

GS-905-15: The first professional law degree (LL.B. or J.D.) plus one of the follow'ing: 

a. Superior law student w'ork plus four years of professional legal experience in employment law 
applicable to federal employees and agencies, one of which must be at a level of difficulty comparable to 
theGS-905-14; 

b. Five years of professional legal experience in employment law applicable to federal employees and 
agencie.s, one of which must be at level of difticulty comparable to tlie GS-905-14; or 

c. Second professional law degree (LL.M.) plus four years of professional legal experience in 
employment law applicable to federal employees and agencies, one of which must be at the level in 
difficulty comparable to the GS-905' 1 4. 



132 


Con^ressiomt Research Seivice 


22 


5. Tenure 

All AJs within the MSPB serve in pennanent appointments and enjoy the protection of 5 U.S.C. § 4303 
(actions based on unacceptable performance). Moreover, because they are in the MSPB Professional 
Association's bargaining unit, they are covered by the grievance and arbitration provisions of the 
agreement. Articles 14-16. as well as the articles that relate to adverse and disciplinary actions and 
performance based actions, Articles 21 and 22, respectively. 

Section 1 20 1 . 1 2 (Appeals by Board employees) of title 5 of the Code of Federal Regulations provide.s. in 
relevant part, that, “The Board’s policy is to insulate the adjudication of its own employees' appeals from 
agency involvement as much as possible. Accordingly, the Board w'il! not disturb initial deci.sions in these 
cases unless the parly shows ihai thee has been hannful procedural irregularity in the proceedings before 
the administrative law judge or a clear error of law.” 

6. Pay and Promotioti 

The promotion policy for A.I is governed by the MSPB’s Personnel Manual and the Collective Bargaining 
Agreement Between the MSPB Professional Association and the agency. Under the provisions of the 
Personnel Manual, an MSPB attorney may receive a "career ladder" promotion to the next higlier 
nonsupervisory grade in the same location and MSPB organization without competition when: 

• Nonsupervisoiy higher grtide duties are available in the same location and organization 
w'iiere the attorney w'orks; 

• T he attorney meets the applicable requirements for the next higher grade and has 
completed one year of federal attorney service at the present (or higher) grade; 

• The attorney has received an MSPB summary rating of “Fully Successful'’ or better in a 
performance appraisal which was completed since acquiring the current grade and has 
demonstrated the ability to adequately perfoitn at the next higher grade level; and 

• The immediate supervisor submits a Request for Personnel Action (Standard Form 52) 
through the approving manager to the Director of Human Resources. 

The Collective Bargaining Agreement provides that the lime-in-grade requirement for promotion horn the 
GS-13 to the GS-14 level is 1 8 months. The Agreement specifies that the time-in-grade requirement for 
promotion from Ihe GS14 level to the GS-15 level is 24 months. However, the Personnel Manual permits 
an “accelerated career ladder promotion" for an A.I who: 

• is within 6 months of completing one year of federal attorney service at the present (or 
higher) grade; 

• Has received an MSPB summary rating of “outstanding" in a performance appraisal 
completed .since acquiring the current grade; and 

• Is recommended for an accelerated career ladder promotion by the immediate supervisor 
with the concurrence of the Director of Regional Operations. 

7. Adjudication Procedures 

An appellant has a right to a hearing for which a transcript will be kept and to be represented by an 
attorney or other representative. The Board itself may hear any case appealed to it or refer it to an AJ. In 
any case involving a removal from the civil service, the case shall be heard by the Board or an employee 
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experienced in hearing appeals.'"'’ While an appellant has a right to a hearing under 5 U.S.C. § 7701, if a 
request for it is not filed in a timely manner, that right is waived.*'" 

AJs have the authority in hearings to administer oaths and affirmations, issue subpoenas, and issue final 
decisions. They also may initiate attempts to settle appeals infoimally at any time. If parties agree to 
settle their dispute, the settlement is the final and binding resolution of the dispute and the AJ dismisses 
the appeal with prejudice.'" 

In actions involving discrimination, the Board must, within 120 days of filing of the appeal, decide both 
the issue of discrimination and the appealable action in accordance with the Board’s appellate procedures 
under 5 U.S.C. § 7702. 

Decisions of the Board are subject to the judicial review by the U.S. Court of Appeals for the federal 
Circuit, except for those involving discrimination which are subject to judicial review in U'.S. disti'ict 
courts."'’ 

An initial decision of an AJ becomes final 35 days after it is issued. It is not precedential. An initial 
decision does not become final if any party files a petition for review in a timely manner or if the Board 
reopens the case on its own motion, fl also becomes final ifthe Board denies all petitions for review.'" 

8. Internal Reviezv and Appeals 

Any party to a proceeding, the Director of the Ollice of Personnel Management, or the Special Counsel 
may file a petition for review of an AJ’s initial decision to the MSPB."’* If the Board grants a petition for 
review or a cross petition for review, or reopens or dismisses a case, the decision of the Board is final If it 
disposes of the entire actio!i. 

9 . Supervision and Evaluation 

AJs are supervised and evaluated by their Regional Directors, who interact with them on a regular, if not 
daily basis. Regional Directors review .AJs' written products and. from time to time, observe their 
conferences and hearings. A.ls in the Board’s two field offices are supervised by the Chief Administrative 
Judge in the office, who also evaluates them subject to the formal agreement of the Regional Director. All 
evaluations of AJs are reviewed and concurred on by the Director of Regional Operations before they 
become final. 

The AJs are evaluated in accordance with their work performance standards. These standards are 
intended to measure all the significant components ol' their work, both the objective aspects of timeliness 
and production, and the more subjective aspects of qual ity. To gauge the quality of their performance, 
skills stich as the management of their cases, the competence with w'hich conferences and hearings arc 


"*‘■'5 U.S.C. § 770!. 
'“'5C.F.R, § 1201.24. 
5C.F.R,§ 1201.41. 

5 U.S.C. § 7703. 

5 C.F.R. § 1201.1 13. 
C.F.R. § 1201.114. 
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conducted, the manner in which they interact with the parties in their cases and with their colleagues, and 
the legal and factual soundness and completeness of tlieir decision are all considered. Each of these 
aspects of their performance is a critical part of an AJ‘s job, and several indicia of how well each one is 
performed are pre.scribed in the performance standards. These standards do not vary between GS-13, -14, 
and -15 grade levels because each is a critical component of an A.l’s job. Nevertheless, the degree of 
difficulty and complexity of the cases assigned, as well as the amount of review afforded, vary at the 
different grade levels and based on the experience of the AJ. 
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E. Nuclear Regulatory Commission 

1. Legal Authorization 

'Hie Atomic Bnerg\'- Act of 1954 (specitlcalty 42 U.S.C. § 2241(a)) authorizes the Nuclear Regulatory 
Commission (NRC or Commission) ’‘to establish one or more atomic safety and licensing boards, each 
comprised of three members, one of whom shall be qualified in the conduct of administrative proceedings 
and two of whom shall have such technical or other qualifications as the Commission deems appropriate 
to the issues to be decided.” 

2. Jurisdiction 

The Atomic Safety and Licensing Board Panel (ASLBP) conducts hearing.s for the Commission and other 
regulatory' functions as the Commission authorizes with respect to the “granting, suspending, revoking, or 
amending of any license or authorization.’”'^ 

3. Number and Distribution 

At this time, the NRC employs 1 6 full-time AJs and 25 part-time Special Government Employee (SGE) 
A.is,"'’ The NRC Chairman, subject to the approval of the Commission, initiates the appointment of NRC 
AJs to the Atomic Safety and Licensing Board Panel. The Panel conducts the hearings through three- 
person boards. The Commission or Chief Administrative Judge appoints the members of these three- 
person hoard.s from the Panel. Currently, 41 individuals are Panel members and may serve on these 
boards."' The Panel members include individuals who are engineers, scientists or lawyers and may serve 
as “legal judge.s” (lawyers) or “technical judges” (scientists or engineers), and some members who may 
serve as both.'"^ 

One member of the board must be qualified in the conduct of administrative proceedings (legal), and at 
least two members shall have technical or other qualifications as deemed appropriate for the Commission 
regarding the issues being decided."'"' 

The NRC Chairman, subject to the approval of the Commission, initiates the appointment of the Chief 
Administrative Judge. The Chief Administrative Judge designates the Associate Chief Administrative 
Judge (legal) and the Associate Chief .Administrative Judge (technical). 


42 U.S.C. i! 224 i (a); 1 0 C.F.R, §1.15 (2{t02), 

SGU .AJs are employees appointed under one-year, temporary - but potentially renewable - iniei tnittent work schedules. For 
a list of ASLBP members, see hitp;//vvw\v,nrc,gav''iibout-nrc.'ovga!ii7ati()n''panel-iTit'mbers.html. 

'*■ A/. 

Id. Although the NRC has employed AtJs iit the pa.st, see U.S. Gov’i Ot-'t-'ic.E, .Ai.i..EG.-\'(tONSor 

Interference BY THE Df.cartment OF otF iNTFRiOR (1992). the agency has told CRS that il does not currently utilize AL.Is in 
adjudications. .Authority exists, however, that would permit the agency to hire .ALJs and allow tho.se judges to preside over 
certain NKC hearings or adjudications. 

'”'42 U.S.C. §224!(a). 
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4 . Qualifications 

A.is may be lawyers, physicists, engineers, or environmental scientists. A review committee screens 
candidates for full-time and part-time positions on the Panel, in order to qualify for membership on the 
Panel, the candidate must have a background in law, engineering, or science, including at least 7-10 years 
of work experience in fields related to the Panel. A security clearance is also required.’ 

5 . Tenure 

Full-time AJs are appointed under a career (jiermanent) or a term appointment {typically five-years). 
Part-time A.ls are appointed under one-year, temporary appointments - which are renew'able indefinitely - 
with intennittent work schedules.^'' 

6 . Pay and Promotion 

The Commission approves the pay system for full-time NRC .A.ls and establishes the pay of SGE AJs. The 
16 full-time AJs are all currently paid at a rate of $165,300 per year. The 25 SGE AJs are all currently 
paid at a rate equivalent to EX-IV ($74.51 per hour).’”' 

Board members may be appointed by the Commission from the private sector or from Commission staff 
or another federal agency. Board members appointed from the private sector receive per diem 
compensation for each day spent in meetings or conferences. .All members of a board, regardless of 
appointment, receive traveling and other expenses accrued while engaged in the work of a board.'"’ 

The NRC does not have different grade levels for lull-time or SGE AJs. An SGE AJ can be appointed as 
a full-time AJ if she is competitively selected for a full-time AJ position, or if the vacancy announcement 
from which the SGE employee was selected indicated the possibility of conversion to a full-time position 
without further competition. 

7 . Adjudication Procedures 

The NRC's regulations outline the different types of hearing procedures, informal and formal. The 
Commission’s formal hearing procedures conform to the APA. Proceedings of the boards involve typical, 
civil trial practices such as pleadings, motions, and mandatory document disclosure. The hearings rely 
extensively upon pre-fiied written testimony as often found in administrative proceedings. Evidentiaiy' 
proceedings entail public hearings with sworn witnesses questioned by the board members and sometimes 
cross-examined by counsel. The board then produces written decisions.'"''' 


'■''Nuclear Regiilalory Commission, D'i Admiaislrative Judges -■ Compensation and Staffing, Directive 10.153 (March 2. 
1993). 

■' Id. 

Id. 

-'42 U.S.C.§ 2241(b). 

i 0 C.F.R. § 2. 1 200 {20 1 1) (inforaial): 1 0 C.F.R. § 2.700 (2006) (formal), 

■' See 10 C.l-'.R.. pai1 2, suhpart C: ASI.BP Rexpomihililie:<, available at, website htlp:.'''vv\v\v.m'c.gov/ab(mt- 
ux'/regiiiaiory/adjudicatory/aslbp-i'espoirs.html. 
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The Chief Administrative Judge develops and applies procedures governing the activities of the boards, 
/Us, and ALJs and malces appropriate recommendations to the Commission concerning the rules 
governing hearing procedures. The Commission then determines the appropriate procedures tor hearings, 
whether informal or formal. 

8. Internal Revieiv and Appeals 

The Commis.sion .shall hold a hearing upon request of any person whose interest may be alfected by a 
board proceeding. The hearing shall occur 30 days after publication of notice in tlie Federal Register''' 
All decisions arereviewable by the Commission. Final decisions by the Commission arc subject to 
judicial review available under chapter 158 of title 28.'”’^ 


9. Supervision and Evaluation 

The Chief Administrative Judge, w'ho reports to the Commission, supervises the Pane! and its members.'’ 
A.Is are excluded ftom the NRC’s performance appraisal system for Senior Level System (SLS) 
employees.”'^ 

10. Miscellaneous 

Members of the Panel are subject to the conftict of interest laws and regulations regarding ethical 
standard.s for federal judges. An AJ cannot participate in any proceeding that could affect the interests of 
any party funding the judge’s aetivitie.s.'” 


'-'■42 U.S.C. §2239(ii)(lXB){iv). 

'-'42 U.S.C. §2239(ij)(])(A). 

'‘’'42ij.S.C. § 2239, 

''’’NRC Manual 01«6-()1, 

' Senior Level Performance Appraisal System Directive 10.14S-01. 
See to C.r.R. §7,20 <2002), 
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OI. Appendix; Administrative Judges -- A Selected Review of the 
Literature 


The following is a selected bibliography of recent articles and surveys on administrative judges (“AJs”). 
Materials have been selected from various CRS databases and the Library of Congress online catalog. 

James E. Molitemo, The Adminisinitive Judiciaty's Independence MY!h,4\ Wake Forest L. Rev. 1191 
(2006). 


Review of AL.T and administrative Judges in various agencies and issues surrounding iheif 
independence. /Mso addrc.sses ethics and whether administrative judges are "judges", 

Charles H. Koch, Jr., Policymaking by the Administrative Jiidiciaiy. 56 Ala. L. Rev. 693 (2005). 

Article on admimstraiive adjudications as part of the policymaking process. Covers various types of 
administrative Judges and their role in applying policy and influencing the development of future 
policies. 

Michael Asimow, Spreading Umbrella: Extending the APA 's Adjudication Provisions to All Evidentiary 
Hearings Required by Statute, 56 Admin. L. Rev. 1003 (2004). 

Discussion of evidentiary hearings that fall outside the scope of the Administrative Procedure Act. 
which the author cal Is "Type B" evidentiary hearings. He refers to those presiding over these hearings 
as "presiding officers". Discussing the meaning of evidentiary proceedings in the administrative 
context and discusses issues such as due process and procedural regulations. 


Jelfrcy A. Wertkin, A Return to hirst Principles: Rethinking ALJ Compromises, 22 J. Nat’ I Ass’n Admin. 
L. Judges 365 (2002). 

Reviews the legislative history of the Administrative Procedure Act and includes a discussion of the 
role of "hearing examiners". 

.letfrey S. Lubbers, Symposium on the 50'“ Anniversary of the APA: APA-Adjtidicalion: Is the Quest for 
Uniforniity Faltering. 10 Admin. L.J. 65 (1996). 

Discussion of "non-ALJ adjudicators”. Cites John Frye's 1989 study idenitlying 2.692 non-ALJ 
adjudicators and developments since that survey. Gives iriiraber of administrative judges and hearings 
officers at the Boards of Comraci Appeals, Department ofCommerce, Department orOefense, Board 
of Veterans Appeals, the MSPB, the HLOC, and the y\toniic and Safety Licensing Board members. 

Bernard Schwartz, The Fiflieih Anniversary of the Administrative Procedure Act; Past and Prologue; 
Adjudication and the Administrative Procedure Act, 32 Tulsa L.J. 203 ( 1 996). 

Brief dkscussion of non-APA administrative judges. Discusses pre-APA adjudication processes and 
AP.A reforms. Offers suggestions for adjudicatory process improvements. 
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Charles Koch, Admmisirative Pn’xiding OJficioLs Today, 46 Admin. L. Rev. 271 (1994). 

Discusses the resulls of several sun'eys done on AlJs and AJs. Offers proposals for ihose positions 
going forward based on the results of those studies. The A.ls represented in the study were from the 
Board of Veterans Appeals (BVA). I'quat RmploymenI Opportunity Commission (BFOC), Alerit 
System Protection Board (MSPB), Board of Patent .AppealsTmerfcrences (BPA), Department of 
fniinigration and Naturalization Setvices (INS), Defense Department (DISCR). Armed Serx'ices Board 
of Contraet Appeals (ASBCA), Trademark Trial and Appeal Board (Trademark), and the Nuclear 
Regulatory Commission. 

William Robie, Contemporary- Issues in Administrative Adjudication: Article and Commentary: A 
Response to Professor Vcrkuil, 39 UCLA L. Rev. 1365 (1992). 

Commentary in response to Professor Verkuil’s article on ALJs and A.ls. Discusses deienninations on 
whether to have an ALJ or non-ALl to make a particular type of administrative decision. Uses the 
Nuclear Regulatory Contmission and the Special Inquiry Officers (also known as Immigration Judges) 
at tile Department of Justice as an example of AJs witli a high degree of independence. Cites the 
Board of Veterans Appeals as an example of AJs in non-ad versarial proceedings. 

Paul R. Vcrkuil. Contemporary Issues in Administrative Adjudication: Article and Commentary; 
Reflections Upon the Federal Administrative Judiciary, 39 UCLA L. Rev. 1341 (1992). 

Overview' of the tw'o types of judges in the "hidden judiciar.v'k ALJs and AJs. As.sessment of their 
qualifications, hoxv iliey are selected, compensation, the types of proceedings over which they preside, 
and their independence. References case load information from the 1989 survey conducted by the 
Administrative Conference of the United States ( ACUS), Notes the selection and appointment of .AJs 
is by the agency rather than the Office of Personnel Management, in the case of AUs. Compares 
decisions by ALJ.s in the Social Security Administration (SSA) with AJs in the Dcparlmenl of 
Veterans' Affairs. Highlights the independence of AJs at the EOIR. 

William R. Robie and Marvin H. Morse, The Federal Executive Adjudicator: Alive (and) Well Outside the 
Administrative Procedure Act?, 33 Fed, B. News & J. 133 (1986). 

Raises questions on issues concerning non-ALJ executive branch adjudicators such as independence, 
selection, review of decisions, and performance appraisal. Contains a table lisling fuli-tinie 
adjudicator positions by GS level. 


Surveys 


Paul R. Verkuil et al., The Federal Administrative Judiciary-', 1992 ACUS 771 (1992). 

A 368-pagc study commissioned by the Administratirc Conference of the United States at the request 
of the Office of Personnel Management. The focus of the study was the selection and appointment 
process for A Lis, however, it also examined the ciiiTent and future role of AlJs in the administrative 
process. Sections include historical background of ALJs and the evolution of adininistratii c 
ajudications over time, the variety of administrative adjudicators, empirical .study of the roles and 
altitudes of the federal administralive judiciary, the selection of agency adjudicators, the scope and 
degree of .ALJ and non-.ALJ independence, effects of .ALJ and non- .ALJ decisions, and the developing 
standards for when to use .ALJs as presiding officers. The report includes an appendix detailing the 
survey findings and a bibliography of relevant books, articles, arid government material. 
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John H. Frye III. Survey of Non-AU Hearing Programs in ihe Federal Government, 44 Admin. L. Rev. 
261 (1992). 


A 94-page article on a survey launched by the Administrative Conference ’‘designed to identity those 
adjudications conduction by federal agencies that are presided over by officials who are not 
Administrative Law .fudges (ALfs).'’ Agencies identified 129 types of cases, however, a substantial 
number of the case types v.x>re inactive, so only 83 case types were analyzed. The annual caseload 
was in the neighborhood of 343,200. .It showed the largest category of cases arose in the Executive 
Office of Immigration Review (EOIR) of tlie Department of Justice (44%). foliovved by Health and 
Human Services (20%), the Department ofVeterans Affairs (17%), the Coast Guard (6%) and the 
Department of Agriculture (4%). These five agencies accounted tor 91% of the total caseload. Case 
types were divided into five general subject areas; enforcement matters (51%. mostly immigration and 
Coast Guard ci\ il penally proceedings), entitlements (.37%, mostly insurance carriers in programs 
administered by TTHS and the VA). economic (10%. mostly Farmers Home Administration), 
employer-employee relations (5%, mostly MSPB and EFOC), and health safety and environmental 
{LPA and NRC). The article goes on to specific AJ duties and case types in detail. 


Chairman JOHNSON. Again, I want to thank you all for being 
here today and for your testimony. I look forward to continuing this 
discussion on ways to secure the future of this important program 
at our next hearing. You know, Social Security is a vital part of 
this Nation, so we need to protect it, and I thank you all for being 
here. With that, the committee stands adjourned, thank you very 
much. 

[Whereupon, at 3:53 p.m., the subcommittee was adjourned.] 



[Submissions for the Record follow:] 


David McCaskey 


David I. McCaskey 

McCaskey & Pyie, Attorneys-at-Law 

P.O. Box 1134 

Staunton, VA 24402 

(540)885-3976 

mcca<;keyjaw]Snt0ios.net 

RE: Fourth in a Hearing Series on Securing the Future of the Social Security 
Disability insurance Program 

In my opinion, there is a grave problem in the administration of Social Security Disability appeals in 
that the Administrative Law Judges appear to either have had no guidance or choose to ignore whatever 
policy standards, unknown to the public, may have been provided to them. I say this because of the 
significant disparity in awards granted among our several local judges and what I understand to be an 
enormous disparity between judges in different regions. It should be made clear whether or not this 
small branch of the judiciary is charged with conserving public funds at the expense of those who are 
least able to bear it or with applying the disability statutes as written, taking into consideration the 
legislative intent of providing assistance for those who cannot afford proper medical care. 

The problem does not stop at the ALJ level. The Appeals Council, the next step in the hierarchy, is 
so grossly overloaded with work that it often takes a year or more to receive a ruling on appeal from the 
ALJ decision. 

There is, no doubt, some abuse of the system by claimants. The good liars get approval "out of the 
chute." My clients, however, are folks who have either worn their bodies out through hard work or 
have suffered some disabling trauma and then usually have to survive in some way, obtain medical care 
in some way, during the year and a half or two years that it takes to progress from application to 
hearing. I do not believe that the analysts who do the initial screening of these cases are either evil or 
ignorant. They can probably define a list of medical terms more quickly than I. My suspicion is that, as 
lower-level employees, they lack the life experience to understand the consequences of health 
conditions such as diabetes. They see the diagnosis, see that insulin is prescribed, know that insulin 
treats diabetes, and conclude that there is no impairment. They fail to understand that a person whose 
blood sugar has spiked is so impaired that it is impossible for them to test their blood and calculate the 
required dosage. Examining cases of chronic pain or depression, they again know what medicines ”do 
the trick" and interpret a physician's note "doing well" as proof that a person is employable, failing to 
take the time to read the medical record chronologically and realize that "doing well” likely means that a 
person no longer needs hospitalization because of suicidaiity or that relief from is not the absence of 
pain, and is often achieved at the cost of constant sedation. 

I ask that you do what you can to provide consistency throughout the ranks of the Administrative 
Law Judges and that you do what you can to add some training about the practical import of listed 
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disorders to the analysts' curriculum. 

Thank you for your attention to these matters. 

Sincerely, 

David I. McCaskey 
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The Social Security Disability Appeals Process 

Statement of Linda Landry 
Disability Law Center 
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Chairman Johnson, Ranking Member Becerra, and Members of the Subcommittee, 
thank you for this opportunity to provide a written statement for the record of the June 
27, 2012, hearing on the Social Security disability appeals process. 

I write to urge you to seriously consider the thoughtful testimony presented at the 
hearing by Ethel Zelenske for the Consortium for Citizens with Disabilities. 

1 am a Senior Attorney at the Disability Law Center where I have worked for 22 years. 
My practice has focused primarily on Social Security matters and the related health 
benefits. I have also served on the Advisory Committee of the Massachusetts Disability 
Determination Service for over 20 years. The Disability Law Center (DLC) is a non- 
profit 501(c)(3) organization functioning both as a public interest law firm, and as the 
designated Protection and Advocacy (“P&A”) system for the Commonwealth of 
Massachusetts under federal authority. DLC’s mission is to promote the fundamental 
rights of ail people with disabilities to participate fully, equally and independently in the 
social and economic life of Massachusetts. Access to Social Security disability benefits 
and the related health coverage through Medicare and Medicaid is crucial for many to 
achieve this goal, as are the work incentives associated with the disability benefits. 


The Protection and Advocacy System for Massachusetts 
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During my time at the DLC, and before that in a legal services program, I have observed 
the severe hardships that result when individuals who cannot work due to disability 
encounter delays in accessing the safety net of disability benefits. Often, individuals 
have struggled to hold onto jobs or have tried to manage with part-time work until they 
can no longer do it - or are let go. Without higher education or very desirable skills, 
individuals with disabilities often cannot get jobs that allow work at home or the flexibility 
in scheduling that may be needed to remain employed. Often, they've had no or 
inadequate health coverage and have not received optimal treatment. The stress of 
being unable to make ends meet also impacts health. 

A case in point is “Joan." Joan survived aggressive treatment for advanced cancer as a 
young woman. The treatment damaged her lungs, kidneys, and other internal organs. 
She recovered enough to eke out a living with her high school education in low level 
work in her small town, with occasional set backs, but was never again strong. The 
aging process exacerbated the damage to her organs such that, by her early fifties, she 
no longer had the stamina to tolerate even the part-time work to which she had had to 
resort. The work was worsening her condition and her doctor told her to stop. She had 
little financial cushion and was worried about how she would manage. She applied for 
Social Security disability benefits - but there was a delay in obtaining sufficiently explicit 
medical evidence of the nature of her condition. Fortunately for Joan, the delay did not 
outlast her modest resources or result in homelessness. Her benefit is just under 
$1000 per month, less than what she had been earning, but she is grateful and her 
health has stabilized. Many applicants are not so lucky. 

I agree with but will not reiterate all of Ms. Zelenske's points about the importance of 
retaining a full and fair administrative appeals process that is informal and non- 
adversariai for disability benefit applicants. I will emphasize that it is critical that the 
Social Security Administration have sufficient resources to properly manage its 
important and beneficial services. Social Security’s disability standard is restrictive, 
difficult to meet, and requires complex analysis. Commissioner Astrue has made efforts 
to address capacity issues at the Administrative Law Judge hearing level, but budget 
cutting has also resulted in a lack of sufficient staffing at earlier levels. Many of Social 
Security’s field offices are too short staffed to adequately meet service needs, including 
providing the assistance many individuals need in completing benefit applications. This 
gap is not being met by short-staffed state and other human service organizations, A 
complete and well prepared application is important to the ability of the Disability 
Determination Services (DDS), to properly obtain and analyze all the evidence against 
the disability standard. The DDSs are also trying to do more with fewer resources, but 
adjudication delays are growing at the Initial and Reconsideration levels. The DDSs 
need resources for fully developing the medical evidence, for sufficient, well-trained 
adjudication staff, for medical evaluations, and for the important outreach to hospitals, 
schools, and other sources of evidence. The earlier in the process that the evidence is 
fully developed and a well- considered decision is made, the better for both the 
applicant and the agency. 


The Social Security Administration provides an important safely net for people with 
disabilities. It Is critical that its appicaSon. adjudication and administrative appeals 
process be timely, fair, and well-functioning. Thank you for your considerallon of these 


Respectfully SubmIUed, 

/S/ 

Linda Landry 
Senior Attorney 
Disability Law Center 
1 1 Beacon Street. Suite 925 
Boston, MA 02108 
617-723-8455 ext 154 
llandry@dlc-ma org 
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Office of the President July 11, 2012 

Statement of J. Jeremiah Mahoney submitted to the l louse Ways and Means Subeommittee on 
Social Security {Fourth Hearing in a Series on Securing the Future of the Social Security 
Disability Insurance Program): 

May it please the Committee; T have served as a federal Administrative Law Judge 
(“ALJ”) for 4 years, and am currently employed as the Acting Chief ALJ for the U.S. 
Department of Housing and Urban Development. In 2000, I retired from the U.S. Air Force as 
the longest-serving Military .iudge in U.S. history. 

My comments today are my own, in my role as President of the Federal Administrative 
l.aw Judges Conference, which is a professional organization composed of over 260 federal 
ALJs appointed under 5 U.S.C. § 3105. ALJs conduct formal, '‘on-llie-record’' administrative 
hearings, which are governed by the Administrative Procedure Act of 1946 (“APA")- Congress 
passed the APA to ensure tlie integrity of the administrative adjudication process, and FALJC 
seeks to preserve those APA guarantees. 

One of the issues raised at the Committees’ hearing on June 27, 2012, centered on the 
question of whether ALJs are required by law to decide Social Security Administration (“SSA”) 
disability appeals. Judge Randy Frye indicated he would address that issue in written comments. 

However, whether or not ALJs are required by law to adjudicate SSA disability appeals, 
as a matter of legislative policy the committee should carefully consider whether disability 
appeals should be decided by ordinary agency employees — or by judges whose independence is 
guaranteed by statute. As is well known, ordinary agency employees are subject to incentives 
and sanctions that may bear upon The speed and outcome of their decision on each appeal. AI.Js, 
on the other hand, are free of such extraneous agency influence in arriving at the correct decision 
based upon a complete record. 

'ITie APA requires that on-the-record agency proceedings be presided over by the head of 
the agency, a member of the body {e.g., a commission) heading the agency, or ALJs. “Congress 
contemplated that “agency heads, unable personally to conduct hearings, would be forced to 
delegate that duty’', permitted such delegation only to ALJs, and enacted provisions assuring that 
such ALJs svould be “qualified’’ and “impartial’’. 

The APA and its implementing regulations subject all ALJ applicants to the rigors of the 
competitive civil service, and thereby remove any hint of cronyism or agency politics from the 
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ALJ appointment process. The Office of Personnel Management (“0PM”) exercises exclusive 
government-wide authority to evaluate and qualify ALJ candidates through the maintenance of a 
certified register, which ranks the candidates based on their ability to meet rigorous, objective, 
merit-based criteria. These criteria include a review of the candidate's career accomplishnients, 
perfoimance on a lengthy' WTitten examination and perfomiance in a stmctured interview before 
a panel of three professionals. Under the “Rule of Three,” OPM must refer only the three 
highest-ranking ALJ candidates to each agency seeking to hire from the certified register. In 
addition, OPM must approve all transfers of ALJs between agencies. These rules assure that 
agencies will hire only the most qualified applicants. 

Equally critical, the APA and its implementing regulations prevent agencies from 
inOuencing ALJs’ decisions by shielding ALJs from the scheme of rewards and punishments to 
which other federal employees are subject. The APA precludes federal agencies from 
subjecting ALJs to: performance standards for federal agency employees, and from granting ALJs 
monetary awards or incentives (e.g., bonuses). Unlike other competitive-service federal 
employees, ALJs are subject to removal, suspension, reduction in grade or pay, or a furlough 
under 31 days, “only for good cause established and determined by the Merit Systems Protection 
Board on the record after opportunity for hearing before the Board.”: in addition, agencies must 
assign cases to each ALJ on. a rotational basis to the maximum extent practical. 

The Committee has heard comments from academic witnesses who suggest that 
claimant's appeals can be adequately handled by ordinary agency employees. As one 
consequence dissatisfied clairnants — seeking an independent decision maker — ^would have 
recourse only to the Article 111 courts. There are respected academics who oppose that 
suggestion, and believe that ALJ decision-makers are an essential pan of the process. Such 
opposing view's should be carefully considered by the Committee. As an example please see, 
Scapegoating Social Security Disabililv Claimants (and the Judges Who Evaluate Them}, by 
Professors Jon C. Dubin and Robert F. Rains, hup' ^vw v^■ .n.sb w org’ptibHcations'i s-~ne 
brjcfy scapegpaiHa g-socia}-.secur ity,;disa^ ek ir in’^N-and-ihe-iudg e.s^who-ev alii Additionally, 
two Social Security ALJs have responded to a critical article by Professor Richard Pierce, who 
appeared before tire Cornihittee. ALJ JelTfey S. VVolic and ALJ Dale D. Gleiidening, What We 
Should Do About Social Securitv Disabilit}\ Rt.GUL.ATION. Spring 2012, at 16. 

Many of the members of the Federal Administrative Law' .fudges Conference have 
previously served as Social Security ALJs, and many other members are still employed as ALJs 
by SS A. We believe tliat ALJ decisions on disability appeals are an important part of the SSA 
Disability Insurance process because the ALJ exercises decisional independence from the 
agency. That fact enhances the perception of fairness that is essential to the credibility of the 
administrative process at SSA, and the acceptance of decisions by your constituents. 

Tliere were several matters raised and discussed at the hearing — aside from expensive 
resources — that may help alleviate the current disability appeal adjudication problems and case 
backlog. Closing the record at a specific point in the process; providing incentive for 
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Chairman Johnson, Ranking Member BeceiTa, and Members of ihe Subcommittee; 

I'hese remarks are exclusively those of the Social Security I.aw Section of the Federal Bar 
Association and do not necessarily represent the views of the Federal Bar Association as a 
whole. Moreover these remarks are not intended to nor do they necessarily reflect the views of 
the Social Security Administration. 

Unlike other organizations associated with Social Security disability practice that tend to 
represent the interests of one specific group, the J’ederai Bar A.ssociation's Social Security Law 
Section embraces all attorneys involved in Social Security disability adjudication. Our members 
include: 

• Attorney representatives of claimants 

• Administrative Law Judges 

• Administrative Appeals Judges 

• Staff attorneys in the Office of Disability Adjudication and Review (ODAR) 

• Attorneys in the Social Security Administration’s Office of General Counsel 

• U.S. Attorneys and Assistant U.S. Attorneys 


The common focus of the FBA/s Social Security Law Section is the effectiveness of the 
adjudicatory process at all phases, including hearings in the Office of Adjudication and 
Disability Review (ODAR), the appeal process before the Appeals Council, and judicial review 
through the Federal courts. Our highest priority is ensuring the integrity, fairness, independence, 
and effectiveness of the Social Security disability adjudication process to those it serves — both 
Social Security claimants themselves and the American taxpayers who have an interest in 
ensuring that only those who are truly disabled and entitled to benefits receive these benefits. 

We appreciate the continuing commitment that this Subcommittee has shown for fair and 
effective adjudication of disability claims. As will be discussed in more detail below', your 
support has enabled Social Security to reverse the long-standing trend tow'ard increased backlogs 
and longer wait times. Most importantly, this is being done without sacrificing due process. We 
strongly believe that the growing disability claims w'orkload can, and indeed must, be addressed 
without limiting claimants’ opportunity for full due process, in fact, we believe that affording 
due process is essential to fulfilling the Commissioner’s abjective of reaching the right decision 
at the earliest possible stage of the process. The ODAR hearing before an impartial judge is the 
method by which claimants have an opportunity to tell their story. It is also essential to meet our 
Constitutional obligations. This right should never be abridged. 
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This Subcommitlce has considerable knowledge and depth of understanding of the decision- 
making process applicable to disability applications. This depth of knowledge is demonstrated in 
the information set out in the Committee’s notice of these hearings and has been clearly shown in 
this Section’s experience in testifying before the Committee. In the.se remarks, we will not set 
out the procedural information of which the Committee is clearly aware, but will address some of 
the concerns that were raised by the Committee in announcing the current hearings as well as a 
few other areas that have been the subject of comment. We also will respond to some of the 
specific questions raised by the Chairman in his opening statement, as w^eil as address several 
other issues. 

Concerns Expressed by the Committee 
Processing Time 

In setting these hearings, the Chairman noted that the average waiting time for an administrative 
law judge decision (average processing time) is currently 354 days. As the Subcommittee is 
aware, this waiting period is dramatically shorter than that w'hich claimants faced just a few years 
ago. At the end of fiscal year 2008, the average processing time was 5 1 4 days. This 
improvement has been achieved through determined efforts by the Commissioner, Chief ALJ, 
and thousands of dedicated employees. Some of the key elements in this success are: 1 ) 

Increased funding to prov ide for more staff including ALJs and support staff; 2) Additional 
hearing offices so all areas of the country are served; 3) National Hearing Centers to handle areas 
w'here there is a substantial increase in workload; 4) Administration of the program on a national 
level so the workload is balanced among the hearing offices rather than the prior local 
administration w'here there w^ere substantial variations in workload and waiting times; and 4) 
increased screening initiatives so that favorable cases are paid without the need, expense and 
delay for a AIJ hearing. Despite the hard work of these individuals, this reduction would not 
have been possible without the support of this Subcommittee in ensuring that the Agency 
received necessary resources. 

The Section applauds this progress, but wc strongly believe tliat wait times remain far too long. 

U must be remembered that the time counted as average processing time only begins after the 
claimant has completed a sometimes lengthy administrative process. Even with the 
improvements, the average claimant must still wait nearly a year between requesting an 
administrative law judge decision and getting the decision. Of course, many claimants wait far 
longer than the average. For a person with no Income and limited or no access to medical care, 
this w^ait seems interminable. 

Progress has been made through both increased personnel and improved technology. The 
Section believes that continued technological improvement is important and will be useful. 
However, every indication is that there are few' major efficiency gains remaining to be achieved 
from teclinology. We can foresee efficiencies from technology that, for e.xample. w ould digitize 
medical records and permit searches for w'ords or phrases. How'ever, even if the Agency does 
pursue such technology, it is unlikely to bear fruit in the near future. 
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The Social Security Law Section would oppose any increase in ALJ disposition goals. We 
believe that any increase in the current goals would undermine the adjudicatory process. Judges 
attempting to meet such goals would simply not have enough time to ftilly analyze and consider 
the voluminous medical records in each case. ' These decisions are far too important to each 
claimant and to the taxpayer for anything less than a full and tliorough consideration of all of the 
evidence. 


We are fully cognizant of the difficult economic times that our nation faces. Despite this, we 
must urge that the Agency be provided the maximum feasible resources to ensure, at a minimum, 
that the progress that has been made is not lost and that waiting time is further reduced. 

Disability claimants are among our most vulnerable citizens. Whether their claims are 
eventually deemed meritorious or not, claimants deserv'c thorough consideration of the merits of 
their claim. In struggling to meet our serious budgetary issues, it is important tliat we not neglect 
the needs of the claimants and the taxpayers for a prompt, fair decision based on a full due 
process hearing. 

ALJ Productivity and Disparity in ALJ Decision Outcomes 

The Committee correctly notes a disparity among administrative law Judges in terms of the rates 
at which they award benefits. While we share the Committee’s conceni in this area, we would 
note that tlie magnitude of this problem has been exaggerated by the media, which have focused 
on one West Virginia ALJ who has now resigned. It is important, however, that any solution not 
create a problem of even greater magnitude. We believe that any solution to this concern must 
preserve these judges’ adjudicatory independence. Claimants depend on these judges to issue 
fair and impartial decisions. Without this independence, it would be all too easy for one 
administration to reduce expenditures and for another to try to put more money in the economy, 
by forcing judges to issue fewer or more aw'ards. 

In a recent article by Professor Richard Pierce in the Cato Institute’s t'aU 201 1 issue of 
Regulation, it w-'as suggested that the .solution to this “problem” is the abolition of the due 
process ALJ hearing. We believe that such an action w^ould deprive claimants of 
Constitutionally mandated due process. The factual, legal and logical flaws in Professor Pierce’s 
article are well refiited in two articles: 

1 . See Dubin and Rains, Scapegoating Social Security Disability Claimants (and the Judges 
Who Evaluate Them), American Constitution Society (March 2012) 

hups://www', acslaw.org/sites/defaiiit/tlics/Dubin Rains - 
_Scapegoating_Sociai_Security^pisabi iitv_Clairnants.pdf 

2, WTiat We Should Do About Social Security Disability. A response to Richard J. Pierce, Jr. 

By Jeffrey S. Wolfe and Dale D. Olendening 
http://w\vvv.caip.org/pi!bs/reguiation/regs35n i/v.?5n i -3.pdf 


’ There are approximately 50 workweeks in a year (52 weeks minus iO Federal holidays), which 
is 250 days. If w^e allow for only 20 days per year for vacation, sick leave, etc., an Al.J deciding 
600 cases w-ouid only have three hours per case to review'- the evidence, hold a hearing, issue 
decisional instructions, and edit a draft decision. Would you want the Judge to spend less than 3 
hours on a case involving your loved one? 
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Further, the Commissioner submitted an allachmenl to his testimony that compares all ALJs with 
more than 100 dispositions in Fiscal year 2007 and fiscal year 2012 through May 25, 2012. 

There were 7 ALJs in 2007 that awarded benefits in 20% or less of their cases and 13 in 2012. 
This is shown as 1% or less of the AL.Is with 100 or more dispositions. Hie Commissioner’s 
attachment also shows that in 2007, 217 ALJs (19.6%) allowed benefits between 85 to 100%, 
while in 2012 the number declined to only 74 ALJs (5.1%). We are not suggesting that the 
Commissioner should not consider issues of “outliers,” but the small magnitude of these awards 
clearly docs not justify abolishing a hearing process that has stood the test of time and judicial 
review. 

One of the witnesses raised the issue of disparity in outcomes among offices. The commenter 
noted that San Juan, Puerto Rico ODAR had an approval rate of 87.92% whereas Shreveport, 
l.ouisiana ODAR’s rate is only 37.42%. Such statistics tell us little standing alone without 
further analysis. 1'his is particularly true in the cited examples. The Medical-Vocational 
Guidelines direct finding disability for those who are illiterate when even those with marginal 
education would not be found to be disabled. These Guidelines define illiterate as unable to read 
or write in English. In Puerto Rico, this could include educated Spanish-speaking individuals 
who are not literate in English. To illustrate, a 50-year-old high school graduate capable of light 
exertional-level w'ork who is fluent in Spanish but not English would be found to be disabled 
under Medical-Vocational Rule 202.09 even though he lives in Puerto Rieo. An individual who 
is who is literate in English but with only limited education wxmld be found not to be disabled 
under Medical-Vocational Rule 202.10. 

In contrast. Shreveport obtained fame in a 1995 Reader’s Digest article that discussed near 
universal application by poor parents for Supplemental Security Income for their chiidi'cn. It is 
not surprising that denial rates would be high in such an environment. 

We believe that before deciding how' to addi'ess this issue, the Agency should use valid statistical 
means to determine the nature and extent of the problem. It is easy enough to note that there are 
a few judges w'hose award rates seem to be out of line with the norm, It is another matter 
altogether to identify any significant group which might legitimately be considered “outliers.” 

We cannot know how many judges are true “outliers” without an appropriate statistical model 
analyzing the distribution of outcomes of the judge corps as a whole. Arbilrai-y cutoff points for 
favorable or unfavorable outcomes arc of no value without such an analysis. E-ven a basic 
statistical model must consider relevant factors. For example, some state disability adjudication 
services award benefits at much higher rates than others. For example, in Fiscal yeai' 2010, the 
state agency in Mississippi granted 24.9% of all claims at the initial determination level, w'hereas 
the state agency in New Elampshire granted 49.5% of all claims at the initial level. It seems 
likely then that the mix of cases a judge in New Hampshire receives may very w'eli be different 
from that received by his counterpart in Mississippi. 

Even after identifying statistical outliers, individual cases must be reviewed. 'Fhe possible 
legitimate explanations are myriad, e.g.. Hearing Office Chief Judges who help office 
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productivity by issuing on-the-record decisions identified by senior attorneys who did not have 
the authority to issue some types of decisions. 

In a limited number of cases, SSA makes initial claims itself. In 2010, the Atlanta Region 
Disability Program Branch awarded benefits in 1 8.4% ofinilial claims, while the New York 
Region awarded benefits in 58.4% ofinilial claims. Disparity exists at all levels of the disability 
program and further individual study is required to determine those cases that present an actual 
issue. Abolishing the due process hearing does not address the problem. 

If and when the Agency identifies problems with “outliers,” it then must address these in w'ays 
that do not disturb adjudicatory independence. This likely w'ould be best done by training, 
mentoring, etc. To avoid the pitfalls that come with diminishing judicial independence, other 
measures should only be considered in extreme cases and under carefully crafted rules. 

Remands 

Almost one AI..J decision in six is appealed to the Appeals Council with about one in ten of these 
being further appealed to the federal courts. Annually, there are over 25,000 cases remanded to 
administrative law- judges for new hearings and decisions. We note that this is only 4% of all 
ALJ adjudications and that remands occur in only approximately 9% ofall unfavorable ALJ 
decisions. While remands constitute a relatively small percentage of the ODAR workload, they 
still amount to the equivalent of the full lime work of 50 - 60 judges. The right to appeal is 
obviously important and must be preserved. We believe, however, that there can be a notable 
reduction in this w'orkload without sacrificing claimant’s rights. 

In a number of remands the Appeals Council seems to be expre.ssing a significant inclination that 
benefits should be aw'arded. These cases return to the same ALJ for another hearing. 
Occasionally they then go back to the Appeals Council where they are then remanded to a 
different ALJ for a third hearing. Much effort could be avoided and claimants could receive a 
much faster resolution if, in these cases, the Appeals Council either awarded benefits or set out a 
specific factual finding which it believes to be established. If the Appeals Council needs 
additional staff support to enable it to take such actions, the costs would pale compared to the 
current avoidable expenses. 

ChalrN Questions 

We now^ respond to some of the specific questions rai.sed by the Chair in his Opening statement: 
Why are almost 12% of ALJs are deciding 200 or fewer cases per year? 

We do not know the basis of this figure. The Commissioner testified that 72% of the ALJs were 
on course to meet the goal of 500 - 700 dispositions in 201 2 and that the percentage w'as 
expected to rise as the year goes on. However, w'C believe certain ALJs should be excluded from 
any such calculation; 
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1) Management ALJs and union officials who are assigned lo non-adjudicatory 
responsibilities either in whole or the majority of their time. If this is a large number of 
ALJs, it might suggest that SSA may have too many ALJs assigned to non-adjudicatory 
responsibilities. 

2) ALJs who do not work an entire year because they were hired or retired during the 
year or w'ere absent for military leave, extended sick leave, etc. 

If an individual review- is conducted of the ALJs and if it identities some ALJs who are assigned 
to adjudicate cases and, without good reason, are not doing so, then the Commissioner should 
take action. This may be in the form of additional training on relevant issues lo increase the AUs 
productivity. If this is not successful, we believe that low productivity can result in disciplinary 
action. Nash v. Bowen, 869 F2d 675, 680-68! (2'"' Cir), cert, denied, 493 U.S. 812 (1990). The 
Commissioner has taken disciplinary action in the past where warranted and we have no doubt 
that he will continue to do so. 

It was stated that the decisions of so-called “outlier judges,” who deny or allow most of the cases 
they hear, cannot be questioned. The Appeals Council can and does hear appeals of claimants 
who are dissatisfied with the decision in their case. Furthermore, the Appeals Council can and 
does take “own motion” review of favorable or partially favorable decisions. The Commissioner 
has also recently established a Quality Review' initiative and opened four new' Branches in the 
Office of Appellate Operations to address these concerns. 

it was stated that “claimant’s representatives are part of a billion dollar plus a year industry, 
encouraging appeals and making a living by collecting their fees from the benefits awarded their 
claimants.” We believe representatives play a vital role in the disability application and appeals 
process. For many years, claimants were rarely represented. As a result, the Administration 
routinely expended tremendous resources contacting treating sources to obtain treating records. 

In a large percentage of cases, the claimant tlien disclosed additional treating sources or more 
recent tests that had not been obtained. This resulted in delays in issuing a decision. 

Representatives now undertake this role, taking on a tremendous amount of work Social Security 
w'ould otherwise be required to do. With the complexity of HIPPA and Privacy Act concerns, 
this is more than many claimants can accomplish without a representative or Social Security 
doing it for them. As Vice President Hubert Humphrey once said, “(t)he moral test of 
government is how' that government treats those who are in the dawm of life, the children; those 
who are in the tw'ilight of life, the elderly; those w'ho are in the shadow's of life, the sick, the 
needy and the handicapped.” We strongly believe that claimants must retain the procedural 
protections they have had for decades. These protections are provided by representatives W'ho 
usually take the cases on a contingency fee basis and get paid nothing if the claimant is not 
successful. 
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Other Issues 


Hearings Open to the Public 

it has been suggested that disability hearings be open to the public. We strongly oppose such a 
move. Disability hearings inherently involve discussion of highly personal mental and physical 
health issues and medical records. Such information should not be made available to the public 
without an extremely compelling reason or consent of the claimant in an individual case. The 
certainty of causing stress and cmbarra.ssmcnt to claimants far outweighs any theoretical benefit 
to the public. 

In addition, we would anticipate that, if hearings were open to the public, there would be 
frequent motions by claimants to close specific hearing.s or portions thereof when there is 
discussion of particularly sensitive issues. The added time consumed in adjudicating such 
motions would simply add to the resources required in each case and exacerbate the hearing 
backlog. 


Medical-Vocational Guidelines 


For many years Social Security has used Medical-Vocational Guidelines to enhance uniformity 
and efficiency in decision-making. These Guidelines direct outcomes in certain cases depending 
on the claimant’s age, education, skill level, and functional ability. It has been suggested that 
tliese Guidelines be abolished or modified to lake into account longer life expectancies. As 
discussed below, the Social Security l .aw Section does not oppose updating these Guidelines but 
strongly opposes these particular suggestions. 

The Subcommittee has correctly noted its concern about the significant variation in outcomes 
depending on the assigned judge. Abolishing these Guidelines will geometrically increase the 
variability in outcomes. Judges must consider each of these factors and without the Guidelines, 
each judge will be left to do so without clear rules or directions to follow. Many may seek to 
resolve this dilemma by increased reliance on vocational expert opinion. The system will clearly 
not be improved by reliance on the opinions of thousands of vocational experts, as opposed to 
reliance on one set of regulatory guidelines. 

The suggestion that the Guidelines be updated to account for increases in life expectancy is 
fundamentally flawed. Nothing in law or regulation allows consideration of how long the 
claimant may live to coliect benefits. Age is a factor in decision-making because of its 
vocational effect. The guidelines consider the ability to make occupational adjustment to 
diminish with age. Life expectancy is simply irrelevant to this factor. 

The Section would not oppose updating the Guidelines ba.sed upon a study of the current effect 
of age and all of the other factors on employability. It is entirely possible tliat a study would 
show changes in the effects of these factors since the Guidelines were established. If a valid 
study demonstrates a need for the Guidelines to be updated, then they should be updated. 
However, unless and until such a study is done, we oppose modification of the Mcdical- 
Vocational Guidelines. 
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Medical Experts 

Other commenters have noted the importance of medical experts in the adjudicatory process. 
Medical experts often serve invaluable roles when testifying or responding to intenogatories for 
disability hearings. Consultative examiners can provide direct evaluations of claimants* 
functional abilities that generally are not found in treatment notes. Judicious use of medical 
experts can assist judges in reaching the right decision as early as possible. Pre-hearing 
consultative examinations or interrogatories may eliminate the need for a hearing. Medical 
testimony reduces the number of remands and expedites the process, The cost of the medical 
experts is offset by the savings in time and resources. 

Despite the advantages of the use of medical experts and consultative examiners, the agency has 
a dearth of such individuals, ft is often impossible for the Agency to find experts in many 
specialties. 1 he cause of this is simple: compensation rales are too low. Rales have not 
increased in over a decade, 'fhe Section supports increased compensalion for consultative 
examiners and medical experts. We do not, however, feel that increased compensation is the 
whole answer. 


Many claimants allege that, when they w'ent to consultative examinations, they received only 
very cursory examinations by someone in the physician’s office and barely met the physician. 
There have been far too many complaints for these to be dismissed out-of-hand. This problem 
will not be solved by merely giving the same providers more money for doing the .same thing. 
Social Security must enhance its efforts to ensure that examiners are providing the full 
examination for which they are being paid. This is essential for fairness to both the claimants 
and the taxpayers who are compensating the consultative examiners. 

Continuing Disability Reviews 

SSA has a process of Continuing Disability Reviews (CDRs). These CDRs arc conducted in 
order to determine if a recipient of disability benefits continues to meet the disability and other 
criteria related to the benefits they are receiving. CDRs serve two important puiposes. First, 
they save taxpayer money. As Commissioner Astrue noted in his March 24, 2009 testimony 
before this committee, every S 1 spent on CDRs yields $ 10 in program savings. Secondly, CDRs 
provide benefit recipients an additional incentive to fully utilize available medical care, 
vocational rehabilitation services, and job training to enable them to re-enter the workforce. 

Because of inadequate fianding levels for over a decade, SSA has accumulated a significant 
backlog of medical Continuing Disability Reviews. It has been estimated that, if these CDRs 
had been conducted, the long-term program savings would be over $20 billion. Failure to 
conduct the full complement of these reviews has adverse consequences ibr tlie lederal budget 
and the deficit. 

The Social Security Law Section supports full funding of CDRs. As the SSA’s 2013 Budget 
Request Report notes on pages 7, 16, and 17, billions of dollars have been saved by these 
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programs and admirable progress has been made by the Commissioner in expanding them. The 
limiting factor has been budget cuts to SSA that prevent these programs from achieving their full 
potential. 

1'o be clear, funding of CDRs will not reduce the hearing backlog and, in fact, it may add to it. 
When benefit recipients are found no longer to be eligible for benefits, many will seek a hearing. 
This is an imponanl due process right that should not be abridged. Thus, full limding for CDRs 
must include additional funding for ODAR to adjudicate CDR appeals. This w'ould require 
funding above that needed to eliminate the backlog of initial claims. When considering this 
additional funding, it is impoilant to keep in mind the savings created by CDRs. Conducting 
continuing disability reviews is the right thing to do for the taxpayers and for the recipients of 
benefits. 

Mr. Chairman, thank you once again for the opportunity to provide this statement. The Social 
Security [,aw Section of the Federal Bar .Association looks forward to working with you and the 
Social Security Administration in improving he disability adjudication process. 
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House Ways and Means Committee 
Subcommittee on Social Security 

June 27, 2012 Hearing Concerning Disability Appeals Process 
Fraudulent Job Numbers Testimony 

In a February 28, 2012 hearing in Salem, Oregon, the vocational expert testified that she had 
been inslmcted by specific ALJs to provide false job numbers testimony, exaggerating the 
numbers of jobs existing within specific occupations. She further testified that she had consulted 
with other vocational experts and confinned the practice. I reported this to Patrick P, O’Carroll 
Jr,, Inspector General, Social Security Administration, on March 9, 2012. and asked that he take 
immediate protective action to safeguard the integrity of the disability adjudication process from 
what appears to be an ongoing and deeply ingrained local practice of Iraud and perjury. 

On June 21, 2012, Mr. O’Carroll informed Representative Kurt Schrader that he had requested 
that SSA account for any actions taken with respect to these concerns, and that he had directed 
his Office of Audit to review and consider this issue in planning future audits of SSA's hearings 
and appeals process. 

This is the problem. At the end of most Social Security hearings, the ALJ calls a vocational 
expert to describe the claimant’s pa.st work and to identify occupations that could be performed 
under various hypothetical sets of limitations. I'he vocational expert is then asked the numbers 
of jobs in each identified occupation, because to deny the claim based on the existence of other 
jobs, those jobs must exist in "significant” numbers. Hence, the Job numbers testimony is often 
outcome determinative of the claim. In the Ninth Circuit, to deny at Step 5, the ALJ usually has 
to have testimony identifying a significant number of jobs. 

At this hearing, the vocational expert gave job numbers testimony that seemed grossly 
exaggerated in response to the ALJ’s questions. When challenged, she readily admitted that she 
had provided the numbers of jobs for a group of occupations and not the individual occupation, 
and further testified under oath: 

"When 1 spoke with judges, the specific judges told me, 'Ms. Ruck, all of the other VE’s 
give the numbers for the OES grouping. If you don’t give those numbers, you're 
stepping out of bounds, or not complying with other vocational experts', and so in order 
to Ix" in compliance with what the judges have requested, 1 have stuck with the initial 
numbers for the OES grouping, but when questioned further I’ve given the reduced 
number, w'liich is the number for the specific DOT code.” 

“Wlien 1 became a vocational expert, 1 consulted with other vocational experts as to how 
they convey' the employment numbers, and most of my colleagues do use Job Browser 
Pro and they do give the employment numbers in the way that I just gave them.” 

This vocational expert w'as very' innocent and open about all of this. 1 think that she w'as doing 
what she had been told to do and did not realize how' wrongly she was being coached. Bui if this 
vocational expert’s testimony is correct, and 1 believe it is, countless claimants have been 
cheated out of their claims as a result of exaggerated job numbei^ testimony. 
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This is not an isolated occurrence. Most recently, in a hearing on June 19, 2012 involving a 
different vocational expert and different ALJ, essentially the same thing happened. I knew that 
the vocational expert had misrepresented job numbers by stating the numbers for a group of 
occupations when asked for the numbers ofjobs for an individual occupation. 1 knew because I 
had the same data source on my laptop at the hearing that the vocational expert testified she was 
drawing upon. Wlien I challenged the vocational expert for providing the job numbers for an 
OES statistical group containing 1587 separate occupations when asked for numbers for one 
particular occupation, she simply responded that she had follow'ed what she understood to be the 
way it is to be done at these hearings. 

1 asked the Inspector General to take the following actions: 

1. Contact the vocational expert from the February 28, 2012 hearing for specific 
information. She tcstilied that speci lie judges had told her to provide group numbers as 
though they w'ere the numbers for specific occupations. Those judges need to be 
identified and immediately suspended from conducting further adjudications until a full 
investigation can be completed. 

2. Contact ail vocational experts serving the Oregon ODAR offices and advise them that 
the practice of providing job numbers for a group of occupations w’hen asked for the 
numbers for an individual occupation is perjury, not accepted agency practice. 

3. Investigate and identify those with responsibility for this fraud, and impose 
appropriate sanctions. 

4. Identify all claims where false job numbers testimony may have formed part of the 
basis for denial, and grant those claimants the opportunity for a new' hearing before an 
ALJ not affected by this pattern ofmisconduet, and w'ith a new vocational expert. Tliis 
screening process w'ould not be difficult. The vocational expert demonstrated at the 
February 28, 2012 hearing how Job Browser Pro software produces job numbers for 
individual occupations almost instantly upon typing in the reference code from the 
Dictionary of Occupational Titles. Since ALJs typically include in their decisions both 
the DOT codes and the job numbers upon which they have relied, any clerk with this 
software could make the necessary comparison very easily. 

T am especially concerned For those claimants who have been wrongly denied without any way 
of knowing that false job numbers have been stated in their hearings. 1 am outraged that the 
misconduct has not been stopped. 


Please direct Social Security to take immediate and effective action to identify the victims of this 
abuse and restore the integrity of our disability adjudication system. 

1'hank you. 

Very tnaly yours. 
s/jy|ax Rae 
Max Rae 
Attorney 
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Founded in 1 979, NOSSCR is a profe-ssional association ofattomeys and other advocates who 
represent individuals seeking Social Security disability and Supplemental Security income (SSI) 
disability benefits. NOSSCR members represent these individuals with disabilities in 
proceedings at all SSA administrative levels, but primarily at the hearing level, and also in 
federal court, NOSSCR is a national organization with a current membership of more than 4,000 
members from the private and public sectors and is committed to the highest quality legal 
representation for claimants. 

The Subcommittee’s focus on issues related to Social Security disability claims is extremely 
important to people with disabilities. Title 11 and SSI cash benefits, along with the related 
Medicaid and Medicare benefits, are the means of survival for millions of individuals with 
severe disabilities. They rely on the Social Security Administration (SSA) to promptly and fairly 
adjudicate their applications for di.sability benefits. 

NOSSCR is a member of the Consortium for Citizens with Disabilities Social Security Task 
Force and folly endorses the written statement and oral testimony^ of Ethel Zeienske who testified 
at the hearing on behalf of the Task Force. This Statement for the Record addresses additional 
issues for the record of the hearing. 
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I. THE REPRESENTATIVE FEE PROCESS 

Testimony was presented at the hearing that was inaccurate regarding the SSA fee process for 
representatives. 

The fee process for representatives in Social Security claims is highly regulated. 

Fees at the administrative levels. Fees for representatives’ seiwices must be approved by the 
Social Security Administration. The Act sets out the two processes from which representatives 
can choose. 42 U.S.C. § 406(a). The processes are mutually exclusive; 

(1) The fee agreement process. Most representatives choose to use the fee agreement 
process. Fees are 25% of past-due benefits or S6,00(), whichever amount is smaller. The statute 
gives claimants and adjudicators the opportunity to object to the ainount of the fee. The statute 
does permit representatives to seek permission to charge more than $6,000, but this happens 
rarely. 

(2) The fee petition process. Some representatives will choose to use the fee petition 
process. They submit time records along with their fee requests. In fee petition situations, the 
adjudicator will set the lee in each individual case. 

Fees at the federal court levels. In federal court, fees in Social Security cases are regulated 
pursuant to 42 U.S.C. § 406(b). They must be contingent, and they are set by the federal judge. 

Fees in Veterans Administration (V'A) cases. Professor Pierce stated that fees in VA cases are 
limited to S 1 0.00. That statement was true until 2006 when Congress enacted legislation that 
became effective in 2007 to amend the fee structure. Since 2007, fees in VA cases are tested for 
“reasonableness.” Fees are 20% of past-due benefits if the representative asks for withholding 
and direct payment. See 38 U.S.C. § 5904; 38 C.F.R. § 14.636(h). There is no cap. If the 
representative does not ask for withholding and direct payment, the fee must meet the test for 
“reasonableness”; there is no cap. See 38 C.F.R. § 14.636(f). 


II. THE IMPORTANCE OF MAINTAINING ALJ DECISIONAL INDEPENDENCE 

A claimant’s right to a de novo hearing before an administrative law' judge (ALJ) is central to the 
fairness of the Social Security Administration (SSA) adjudication process. This right guai'antees 
that individuals with disabilities have a full and fair administrative hearing by an independent 
decision-maker who provides impartial facl-fmding and adjudication, free from any agency 
coercion or influence. The ALJ questions and takes testimony from the claimant and other 
witnesses, and considers and w'eighs the evidence, all in accordance with relevant law and 
agency policy. For claimants, a fundamental principle of this right is the opportunity to present 
new' evidence to the ALJ, testify in person before the ALJ, and receive a decision based on all 
available evidence. 
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ALJs are appointed under the Administi'ative Procedure Act (APA), which guarantees tlieir 
independence from undue agency influence, as demonstrated by the following requirements: 

• The Office of Personnel Management (0PM) - not SSA - conducts the competitive ALJ 
selection process. While SSA ultimately appoints ALJs, it can only do so from a list of 
eligible candidates created by OPM. 

• ALJs can be removed only for “good cause.” 

• Most disciplinary actions may be taken only according to standards and procedures 
established by the Merit Systems Protection Board (MSPB). 

• 'fhe pay classification system for ALJs is set by OPM, not by SSA, and is separate from the 
agency’s performance rating process. 

The critical role that ALJ decisional independence plays in protecting the rights of claimants 
cannot be underestimated. In the early to mid-1980s, the SSA disability claims adjudication 
process was in turmoil. In the most detrimental example for beneficiaries, the agency had 
changed its policy regarding the cessation of disability. As a result, between 1981 and 1984, 
nearly 500,000 severely disabled beneficiaries who continued to meet the statutory eligibility 
requirements had their benefits terminated. Legal advocates represented thousands of 
individuals in appeals ofSSA’s decision to lenninale their benefits becau.se their disabilities had 
allegedly “ceased.” Many ALJs agreed with their arguments that the agency’s policy was 
inconsistent with the Social Security Act and due process and reversed fhe termination of 
benefits. Thus, beneficiaries were able to retain the cash and medical benefits vital to their well- 
being. 

There are other examples from this period of ALJs confronting agency policies they considered 
inconsistent with the Social Security Act, including a clandestine policy to deny and terminate 
benefits to tens of thousands of seriously mentally ill claimants who did not meet the then- 
outdated Listings of Impairments. Also at that time, the agency had a policy of non- 
acquiescence, i.e., not following precedential decisions issued by the U.S. Courts of Appeals in 
subsequent individual cases. ALJs frequently reversed the lower level administrative decisions 
because SSA’s policies, at that time, were not consistent with the Social Security Act and 
precedential case law. 

During the same period in the mid-1980s. SSA was pressuring ALJs to reduce the rate of 
favorable decisions. “Beilmon Review” involved SSA targeting the performance of ALJs that it 
considered to have favorable decision rates that were too “high” and imposing quotas for 
allowances and denials. ALIs challenged the program in litigation and the agency eventually 
abandoned the program.’ 

SSA no longer follows these policies. However, the importance of maintaining the APA- 
protccted ALJs in the SSA adjudication process was brought to light within the past few years 
regarding actions at the U.S. Department of Justice (D(.)J). Some federal agencies use non-ALJs 
as adjudicators and their independence, as a general rule, is less protected than ALJs. One 
example of non-ALJ adjudicators is Immigration Judges (Us) in the DOJ. The process for 


’ See, eg.. Association of Administrative Law Judges v. Heckler. 594 K. Supp. 1 132 (D.I3.C. 1984). 
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selecting Us provides a stark contrast to that for ALIs, since, as noted in a recent report by the 
DO.I Office of Inspector General, the Attorney General of the United States has the authority to 
manage the selection process and appoint Us. “ The report documented an investigation by the 
DOJ Office of the Inspector Genera! and the D( )J Office of Professional Responsibility 
regarding possible political influence in the hiring of Us. The Offices found that certain DOJ 
officials "violated federal law and Department [of Justice] policy ... by considering political and 
ideological affiliations in soliciting and selecting Us, wJiich are career positions protected by the 
civil ser\dce laws.”' 


CONCLUSION 

The role of ALJs in the Social Security and SSI disability determination process has been critical 
to people with disabilities by ensuring their right to a full and fair hearing before an impartial and 
independent adjudicator. In addition, on behalf of people with disabilities, it is critical that SSA 
be given adequate fiinding to make disability decisions in a timely manner and to carry out its 
other mandated workloads. We appreciate your continued oversight of the administration of the 
Social Security programs and the manner in which those programs meet the needs of people with 
disabilities. 


' /ii7 !nvestigaiio}i of Allegations of Politicized f firing by .Monica Ooodling and Other Staff' in the Office oj the 
Attorney General (July 28, 2008), p. 7 1 . Available at htt;>:/''^^~v^vvAi«doi■a.ov,•'oi!}:/.si:)ccUji■''?^(}807/tiriai■!')tJt ’. 

Ud. at 137. 


4 



163 


ScottDaniels 


To The Committee On Ways and Means; 

My name is Scott Daniels and I am disability lawyer in the state of New York. The below piece is my 
response, in part, to some of the testimony provided in last week's hearing. I will note that it is 
published on my firm's blog at ww w.nvdisabilitvattornevblog.com . 


Last Wednesday, June 27th 2012, the Committee on Ways and Means held their 4th hearing on 
"Securing the Future of the Social Security Disability Insurance Program." The point of these hearings is 
to get a better understanding about the disability program, how it works. It's shortcomings and to get 
ideas on how to fix it’s ongoing solvency problem. 


Among others, speakers at this hearing included Michael Astrue, Commissioner of Social Security; 
Honorable Randall Frye, President of the Association of Administrative Law judges; and Richard Pierce, 
Jr., law professor at George Washington. 


Commissioner Astrue was questioned at length about his highly controversial policy to no longer inform 
attorneys or representatives about the Judges they will be appearing in front of. For the most part, 
Commissioner Astrue attempted to justify the policy by explaining that too many attorneys were 
manipulating the system by declining video conference hearings If they didn't like the Judge they were 
appearing in front of. This excuse went nowhere with the committee. 


The reality is, while attorneys did (and still do) have the opportunity to decline a video conference 
hearing after they saw who the Judge was on the case, SSA still randomly selected a new Judge to 
perform the live hearing. Therefore, the attorney is not choosing their Judge, nor is he/she partaking in 
any forum shopping since SSA is still assigning the Judge. 


My favorite part of the hearing came when Commissioner Astrue expressly stated, "some of this is our 
fault," while dodging questions from the committee on the legitimacy and logic his new "secret Judge" 
policy. Weil Commissioner, you are absolutely right SSA has created the rules whereby you allow 
claimants and their attorneys to decline a video conference hearing if they choose to do so. And since 
claimants have exercised this right, whether represented by an attorney or not, is it fair to cry foul and 
claim fraudulent practices by attorneys because they simply played by the rules you created? 
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Commissioner Astrue made it very clear that he wants to fix the integrity of the system - and I 
appreciate that. But the integrity of the system wll! not come by hiding who the Judge is for a disability 
hearing. 


In what appeared to resemble a blatant smear campaign against disability lawyers, Richard Pierce, 
esteemed law professor at George Washington University, practically blasted the Administration's policy 
governing attorneys fees stating that lawyers have figured out ways to "game" the system and that one 
particular firm made 81 million dollars last year. 


What Mr. Pierce failed to mention is that attorneys fees, for the most part, which are regulated by the 
federal government, allow for attorneys to earn 25% of a claimant's "back-pay" or a maximum of 
$6,000, whichever number is less. Therefore, if an individual is entitled to "back-pay" from the 
government, the government is shelling out the same amount of money REGARDLESS of whether that 
claimant is represented by an attorney. If in fact, the person did receive representation, their total 
"back-pay" check is reduced by the attorneys fee. Mr. Pierce also failed to recognize that SSA takes an 
$83 fee on every check they write to an attorney or licensed representative. 


Here is a direct quote from Mr. Pierce's written testimony, which you can see by CLICKING HERE: 


"Lawyers and other professional advocates for disability applicants have devised systems for maximizing 
the probability of a decision granting benefits to their clients by soliciting and emphasizing medical 
evidence favorable to their clients while withholding medical evidence that is unfavorable to their 
clients." 


Not only is this statement out of line, but Mr. Pierce outlandishly implies that all highly qualified 
disability lawyers actively misrepresent the court by withholding evidence that is unfavorable to a 
claimant's case, Funny how one story in the Wall Street Journal about Binder & Binder allegedly 
withholding medical evidence on certain cases can be translated to mean that the entire legal 
community partakes in this activity. 


Coincidentally, the one firm that made $81 million last year was Binder & Binder - information also 
extracted from another Wall Street Journal piece. I resent Mr. Pierce's negative statements and as a 
highly ethical disability attorney in the state of New York, I have never withheld evidence that might 


have been unfavorable to my client. Mr. Pierce's arrogance and overall lack of awareness within the 
disability sphere is evident in his testimony. 


As for Mr. Pierce's implication that lawyers have devised systems of maximizing the probability of a 
favorable decision, I’m pretty sure most people call that good lawyering. Isn't it the lawyers job to 
zealously represent their clients and make every effort within the scope of the law to successfully secure 
a favorable decision on behalf of their client? Of course lawyers "solicit and emphasize medical 
evidence" - how are else are we supposed to prove our client's case? 


I hope that the federal government sees right through Mr. Pierce's utter disregard for the disability legal 
profession. We exist because the national denial rate of disability claims is hovering around 75%. 
Individuals seeking disability benefits are not in a position to take their cases lightly. More importantly, 
the alleged actions of one firm is not representative of an entire market. 
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MATERIAL SUBMITTED FOR THE RECORD 
Questions for the Record: 

The Honorable Michael J. Astrue 1 
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SOCIAL SECURITY 

The Commissumcr 
December 5.2012 


lire Momuabk* Sam Johnstm 
Chairman. Subcommittee on SiKial Securiiv 
Committee on Ways and Means 
House orRci>rescntutiscs 
Woshinijion. D.C. 20515 

Dear Mr. Chainnon: 

Thank you for your July 1 7. 2012 letter requesting additional inibrmaiion to complete the record 
for the hearing on the disability appeals process, lincloscd you will llnd the answers to your 
questions. 

I hope this inrumuiion is helpful. If 1 may be of further assistance, please do not hesitate to 
contact me. or your statV may coniuci Scott Frey, our Depui> Commissioner for (.egislaiion and 
Congressional AfTnirs. at (202) 358'6030. 


Hnclosurc 



SOfl At. Sl-Ct Rl I Y At)MINISl RATION 


HAl.riMORI . Ml) 3t:}5-OOUI 
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Questions for the Record 
For the June 27, 2012 Hearing 
On the Disability Appeals Process 


Questions from Chairman Johnson 

1. If medical evidence is sufficiently developed prior to the hearing, are there other 
reasons to leave the record open? 

The main reason to leave the record open is to allow an administrative law judge (ALJ) to 
consider, without requiring a new application, a new condition (e.g., the individual suffers a 
heart attack the day after the hearing but before the decision is issued) or undiagnosed 
conditions existing at the time of the determination or decision (e.g., the claimant had been 
diagnosed with Hepatitis C at the time of the hearing but a month later is diagnosed with 
Stage 4 liver cancer). 

2. What are the pros and cons of closing the record either just before the hearing or at the 
close of the hearing before an Administrative Law Judge (ALJ) issues a decision? 

A closed record would provide the ALJ with all the necessary infonnation to fully consider 
the claim prior to the hearing, and the ALJ would have the necessary information to 
adequately question the claimant or witnesses at the hearing. Furthermore, a significant 
number of ALJ decisions are remanded because new and material evidence (i.e., relevant to 
the lime adjudicated by the ALJ, not previously considered, and may change the outcome) 
available at the time of the ALJ decision is submitted after the ALJ issues a decision. Some 
have argued that closing the record at the time of the ALJ’s decision w'ould encourage 
claimants to develop and present such evidence in time for the hearing (where possible), 
leading to a timelier and lower-cost resolution of the claim. 

As previously stated, the main reason to leave the record open at the hearing level is 
procedural. Should a claimant’s condition worsen or a new condition arise, there are fewer 
administrative steps if the ALJ record remains open. For example, the claimant would not 
have to tile a new application if a new condition arose the day after the hearing but before the 
decision was issued, assuming the ALJ became aware of the condition. 

The same protections afforded under the current process can be incorporated into a closed 
record provision, like the provision our Boston Region hearing offices use. In the Boston 
Region (as noted in 20 CFR 405.33 1 ), absent certain criteria, evidence must be submitted no 
later than five business days before the date of the scheduled hearing. However, to protect 
claimants, the rules do allow for the acceptance of evidence after this time period if our 
action misled the claimant, the person had a limitation that prevented submission of the 
evidence earlier, or some other unusual, unexpected, or unavoidable circumstance beyond the 
claimant’s control prevented submission of the evidence. This provision encourages the 
timely submission of evidence while still allowing for the late receipt of evidence in 
appropriate circumstances. We are continuing to evaluate use of these procedures in the 
Boston Region. 
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Enclosure - Page 2 - Questions for die Record 


3. The expectation for judges to produce between 500-700 cases per year has been in place 
since October 31, 2007. Judge Randall Frye believes this focus on "numerical quotas" 
does not provide sufficient time for the ALJ to do the proper job and issue a correct 
decision. Do you believe that this is still the right expectation? 

The following chart shows the percentage of ALJs (excluding newly-hired AL.Is) meeting 
our 500 to 700 case expectation since fiscal year (FY) 2007: 
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The vast majority of ALJs are meeting this expectation. Since 77 percent of ALJs met this 
expectation in FY 201 1, while maintaining a high level of decisional quality, we believe the 
expectation is reasonable. 

Moreover, in a recent survey conducted by the Association of Administrative Law Judges, 
nearly three out of four respondents found it “not difficult at all" or only “somewhat 
difficult" to meet the expectation. When given an opportunity to explain why they had not 
met our expectation, many respondents cited their status as new ALJs. We do take into 
account the learning curve for new ALJs. We reiterate the importance of making the right 
decision; consequently, we excluded newdy-hired ALJs from the data shown above. 

4. What percent of judges are meeting this expectation and what will it take to get the 
remaining judges to meet this expectation? 

In FY 201 1, 77 percent of ALJs achieved the expectation of 500 to 700 dispositions per year. 
We have initiated a number of measures to help ALJs achieve this goal and to identify any 
impediments to achieving this goal. To that end, we regularly monitor whether ALJs are on 
pace to achieve the dispositional goal. When ALJs are not on pace, we discuss it with them 
to determine the root cause of the problem. When appropriate, we offer assistance in the 
form of docket management, mentorship, policy training, and technology-related support. 

We have also developed an online tool, “How Ml Doing," which provides ALJs with current 
real-time statistical information about their individual productivity and quality of their 
decisions. Accordingly, ALJs are now able to track their performance and take self- 
corrective measures when necessary. Additionally, we are developing another automated 
tool, the electronic bench book (eBB), which we believe will help ALJs increase their 
efficiency and productivity. 
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Enciosure - Page 3 - Questions for the Record 


5. What new authorities, if any, do you need to address ALJ conduct and performance 
issues? 

We constantly strive to improve our ALJ hearings and are guided by the principles that they 
must be fair, accurate, and efficient. We are continuing to evaluate if any statutory' measures 
would enable us to better to meet these goals. 

6. According to an April 2012 Inspector General Audit Report, "The Role of National 
Hearing Centers In Reducing the Hearing Backlog," ALJs in the National Hearing 
Centers had a disposition rate 15 percent higher than the average national disposition 
rate with 2.77 cases per hearing center ALJ compared to 2,42 cases per hearing office 
ALJ. The Inspector General attributed some of this increase to productivity, at least in 
part, to the supervisory relationship between the ALJs and the attorney writers. Would 
this be a good model for all hearing offices? 

We agree that the model for our National Hearing Center (NHC) offices is conducive to 
productivity and certainly has some advantages. We are continuing to study which aspects of 
NHC model warrant expansion to our broader hearing offices. 

7. A recent Social Security Inspector General (IG) report, "Current and Expanded Use of 
Video Hearings," requested by the Appropriations Committee, noted that video 
hearings helped to reduce backlogs, improve case processing times, and decrease ALJ 
travel to remote sites, generating savings ranging from $52 to $109 million over a ten- 
year period. The ALJs at the National Hearing Centers use video hearings exclusively. 
Do you plan to expand their use? 

Yes. So far this fiscal year, we have installed an additional 108 video units, bringing our 
national total to 1 ,339. We plan to install an additional 76 units by the end of the calendar 
year. 

8. You were asked several questions about your decision not to reveal the presiding ALJ's 
identity until the day of the hearing, in a recent report, the IG reported that claimants 
or their representatives were declining video hearings so that their case would be 
assigned to a judge with a higher award rate. To prevent this, the IG recommended 
that the agency establish regulations to prevent claimants and their representatives 
from declining a video hearing close to the day of the hearing and to remove the ALJ's 
name from hearing notices as well as not revealing the ALJ's name when asked by the 
representative. The Senate Fiscal Year 2013 Labor-HHS Appropriation bill includes 
language supporting your actions, saying that efforts by claimants or their 
representatives to manipulate the hearing process to find favorable judges challenges 
the integrity of the process. 

a. Tell us more about the abuses you were trying to correct in deciding not to reveal 
the ALJ's name until the day of the hearing and how the process is working. 
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We prefer not to identify specific abuses because vve do not want to give a road map. In 
general terms, the decision to remove the names of ALJs from pre-hearing notices limits 
the potential for forum shopping, prevents decisional delays, helps maintain the integrity 
of our decision-making, and is a part of our ongoing effort to ensure that all claimants 
(including those who are not represented and are less likely to be aware of ALJ rates) 
receive a fair, consistent, and timely disability hearing. This process has only been in 
place for a few' months, but w'e are not aw'are of any new instances of forum shopping 
similar to what we had discovered. Therefore, the process seems to be helping. 

How'cver, given the disquiet about this process, w-e hope that removing ALJ’s names 
from the notice is a temporary l1x and that the representative community will work with 
us to ensure the integrity of our system. Since the hearing, 1 have had very positive 
interactions with both the National Organization of Social Security Claimants’ 
Representatives and the National Association of Disability Representatives about options 
to address forum shopping. 

b. The IG's report focuses on video hearings. Could you have instituted your "Judge 
Anonymous" policy only for video hearings and not for in person hearings? 

While the IG’s report focused on video hearings, forum shopping is not limited to those 
hearings. Under the current regulatory authority that w'as in effect at the lime the "Judge 
Anonymous" policy was implemented, claimants are assigned the first available slot for a 
hearing, which may be in person or by video teleconference. We schedule the hearing 
and notify tlie claimant and his or her representative of the time and place of hearing. If a 
claimant is scheduled for a video hearing, then he or she can decline to appear by video 
when he or she acknowledges receipt of the notice of hearing. Because we cannot 
determine under the existing system who will and will not decline a video hearing prior 
to scheduling a hearing, w'C could not have instituted the "Judge Anonymous" policy for 
only video hearings and not for in-person hearings 

9. What changes have you made to help the Appeals Council reduce its backlogs and how 
often does the Appeals Council use own motion review' to consider ALJ decisions? 

The Appeals Council backlog has grow'n primarily because of the unprecedented number of 
requests for review tiled in the past four years. In FY 2011, the Appeals Council received 
1 73,332 requests for review, an increase of nearly 35 percent from FY 2010 
(128,703 requests for review’). Through June 2012, the Appeals Council received 
] 28,750 requests for review', an increase of 1 5.5 percent from the same time period in 
FY 201 1. The Appeals Council issued 126,992 dispositions in FY 201 1 and 1 19,545 in 
FY 2012, through June. 

in recent years, the Appeals Council has made great strides in systems automation and 
capturing data on case adjudication. The Appeals Council developed, and is now using, the 
Appeals Review Processing System (ARPS), an Intranet case processing system. ARPS 
helps slalT identify errors, prepare recommendations for review, identify trends, and provide 
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feedback to adjudicators and staff This process allows us to decide cases more quickly and 
accurately. 

Jn addition to the data collected in ARPS, Appeals Council management developed numeric 
productivity standards for analysts who review and prepare recommendations for the Appeals 
Council. The Appeals Council tracks staff performance and provides additional training in 
areas wliere analysts do not meet productivity standards. 

In the last few years, the Appeals Council developed an interactive training model that 
received the prestigious W. Edwards Deming Training Award Ifom the Graduate School 
USA in 2011. 

The Appeals Council is creating a new case assignment model that w'ill group cases with 
similar issues and assign those cases concurrently. This change will improve consistency and 
help identify areas for future training, while also decreasing processing limes for all 
claimants. 

Regarding own motion reviews, the Appeals Council reviews fully favorable cases and 
bureau protests (i.c., cases that our employees bring to the Appeals Councilhs attention 
because they cannot effectuate the ALJ decision). The Appeals Council exercised own 
motion review on 812 fully favorable cases (22 percent of cases reviewed) and 326 bureau 
protests (55 percent of cases referred) in FY 201 1 . Through June FY 2012, the Appeals 
Council exercised own motion review on 1,449 cases (26 percent of cases reviewed) and 
1 56 bureau protests (44 percent of cases referred). 

!0. Do all decision makers, whether at the State Disability Determination Services, or the 
hearing level, or the Appeals Council, use the same criteria for deciding claims? If not, 
how can we correct this problem? 

Yes. The Act and our regulations set forth the criteria all decision makers must use. We 
have developed tools at the disability determination services (DOS) and hearing levels to 
ensure that adjudicators follow' our policies consistently. 

At the DOS level, we have the Electronic Claims Analysis Tool (eCAT), which will be 
mandatory as of October 1 , 2012. eCAT is a policy compliant w'eb-based application 
designed to assist the user throughout the sequential evaluation process. The tool aids in 
documenting, analyzing, and adjudicating the disability claim according to oiir regulations. 
eCAT utilizes "intelligent palhing" and quality checks to assist the user in addressing critical 
policy issues relevant to the claim. The output from eCAT is the "Disability Determination 
Explanation (DDE)," which is a detailed record of the documentation and analysis supporting 
the determination. The DDE is uploaded to the electronic folder so it is available for 
subsequent reviewers. 

At the hearing level, we are working on a pilot of the eBB for hearing level adjudicators later 
this year. The eF3B is a web-based tool that aids in documenting, analyzing, and adjudicating 
a disability case according to our regulations. Wherever possible, we reuse data to limit the 
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need to re-enter information. eCAT and eBB are designed to pull in and display information 
entered from various sources. We designed these electronic tools to improve accuracy and 
consistency in the disability evaluation process. Additionally, our tool “How Ml Doing?" 
gives adjudicators extensive information about the reasons their cases were subsequently 
remanded and allows them to view their performance in relation to the average of other ALJs 
in the office, region, and Nation. Currently, we are developing training modules for each of 
the 1 70 bases for remands that eventually will be linked to this tool. 

11. The new partnership bet^veen the Social Security Administration and Kaiser 
Permanente will electronically transmit complete medical records of Kaiser 
Permanente patients to the agency with appropriate consent. What are your views on 
the impacts health information technology will have on the disability process? 

Health IT has enormous potential. Providers and our agency spend considerable time trying 
to track down, copy, and mail medical records. The use of Health IT will dramatically 
improve the speed, accuracy , and efficiency of this process, reducing the expense of making 
a disability decision for both the medical community and taxpayers while improving service 
to the public. 

On an annual basis, we send more than 1 5 million requests for medical records to healthcare 
providers — and we count on those providers to take time from their busy practices to 
respond. This mostly paper-based, manual workload is a time-consuming part of the 
disability process. By fully automating the process for requesting and obtaining electronic 
medical records, we can receive medical records within a matter of minutes as opposed to 
days, weeks, or months. 

In addition, electronic records lend themselves to computerized analysis, which alerts 
disability examiners of an impairment that may meet our medical criteria. We look forward 
to the standardization of electronic records because that will give us other opportunities to 
provide decisional support for examiners. It will also help us collect data that may influence 
our policies and training. 

Unfortunately, we must wait for Health IT to become the standard before we can truly realize 
its potential. In FY 20 1 2 (through July), only about 1 6,500, or . 1 1 percent, of our 1 5 million 
requests for medical evidence utilized Health IT. We now can quickly obtain electronic 
medical records from 14 organizations, which continue to expand their use of Health IT and 
add facilities. We estimate receiving an additional 10 percent of electronic medical records 
each year. We are excited that Kaiser Permanente has agreed to help us move this needle. 

Currently, the average time for initial disability decisions is 21 percent lower in cases with 
electronic medical evidence obtained through Health IT. In fact, we decided 3 percent of 
those cases within 48 hours. 
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12. Social Security's policy clearly states that the substantial gainful activity earnings 
criteria is not applied to applicants who are in the military and who continue to receive 
active duty pay. 1 have heard that despite the agency's efforts to educate staff about 
this policy, members of the military are sometimes still denied disability benefits on the 
basis of earnings. Please describe the efforts you have taken to date to educate the field 
office staff, State Disability Determination Services, and ALJs regarding this policy. 
Given that the policy is still being incorrectly applied, what steps do you plan to take? 

We apply the substantial gainful activity (SGA) criteria to all disability cases, including 
military cases. When evaluating for SGA, we take into consideration that a member of the 
military may continue to receive active duty pay but may not be able to perfonn job duties. 
We remind our staff that it is not appropriate to evaluate SGA under the eamings guidelines 
alone. Instead, we use additional criteria to evaluate the level and type of work activity 
performed by a service member receiving treatment, working in a designated therapy 
program, or on limited duly. We regret that our employees sometimes fail to correctly apply 
our policy. 

The following policy guidance materials educate our field offices, Stale DDSs, and our 
hearing offices regarding this issue: 


• “Evaluating Military Wages in the Trial Work Period (TWP).“ This policy reminder 
includes guidance on properly evaluating eamings and determining TWP months when a 
claimant is receiving Title H benefits and military pay. 

• “Evaluating Internships in Wounded Warrior Cases to Determine TWP.” niis policy 
reminder includes instructions for correctly applying 'I'WP service months and reminders 
on evaluating work activity for military service personnel who continue to receive full 
pay while recuperating from injuries. 

• “Interim Processing Instructions for Incentive Therapy and Compensated Work Therapy 
(CWT) Programs for Title II Benefits,” which clarifies the exclusion of income received 
w^hiie veterans are participating in these programs from the definition of wages and 
provides guidelines for evaluating CWT and Incentive Therapy program income for SGA 
and TWP"^ 

• “Processing Wounded Warrior claims.” These reminders covered a wide range oFpolicy 
areas, including information addressing military pay and SGA. 

• “Evaluating Military Pay.” This training video focuses on SGA and TWP determinations 
for military personnel who may still be receiving full military pay. We also produced a 
second training video to provide Military Service Casiialty/Wounded Warrior case 
interviewing and claims handling reminders to our field office employees. The video 
specifically addresses developing SGA. 

We also developed a checklist for use in wounded warrior disability claims. The checklist 

includes reminders to fully develop and evaluate work activity since military personnel may 

continue to receive active duty pay although their job duties have changed. 
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We have an expedited policy that applies to military service members claiming disability that 
occurred on or after October 1,2001 while on active duty status. We flag these cases as 
having military casualty or wounded warrior case involvement. This flag assures priority 
status. We have developed training materials to explain this policy. 


Enclosures 
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Questions for the Record 
For the June 27, 2012 Hearing 
On the Disability Appeals Process 

Questions from Representative Becerra 

1. Does SSA use objective diagnostic criteria in determining whether non-exertional 
impairments or limitations are of such severity that the individual meets the eligibility 
criteria to receive disability benefits? Please discuss. 

Yes we do. Allegations of pain or other non-exertional (i.e„ non-strength related) 
impairments or limitations are not sufficient for us to award disability benefits. We require 
objective medical evidence and laboratory findings that show: 1 ) a claimant has a medical 
impairment that could reasonably be expected to produce the pain or other symptoms alleged, 
and 2) when considered with all of the other evidence, meets our disability requirements. 

2. How extensive is the variability In allowance and denial rates between Administrative 
Law Judges (ALJs) - that is. do the majority of judges cluster within a middle range, or 
are they w idely distributed? .Might there be legitimate circumstances where an ALJ 
could have allowance rates that are higher or lower than the average? What steps is 
SSA taking to address concerns that some judges may not be properly following SSA's 
criteria and procedures for weighing evidence and making determinations? 

The majority of ALJs cluster within a narrow range of the mean, w'ith a reduction in the 
significant outliers in the last few years. Some variance is expected in decision-making 
because of the variation expected in the random allocation of claims each judge reviews and 
judicial independence required to adjudicate a claim. Our main concern with outliers is 
whether their decisions are policy compliant and accurate. 

To ensure adjudicators issue policy compliant decisions, we continue to improve training 
programs and create better individual feedback tools, such as “How Ml Doing?” This 
resource gives adjudicators information about their remands, including the reasons for 
remand, as well as information on their performance in relation to other ALJs in their office, 
their region, and the Nation. Currently, we are developing training modules related to each 
of the 170 identified reasons for remand that we will link to the “How Ml Doing?” tool. 
Further efforts to promote policy compliance include a test pilot of the Electronic Bench 
Book (eBB) later this year. The eBB is a policy compliance web-based tool that aids in 
documenting, analyzing, and adjudicating a disability case in accordance w'ith our regulations 
to improve decisional accuracy and consistency. 

Our Office of Appellate Operations created the Division of Quality (DQ) to perform focused, 
post-effectuation reviews of hearing offices, ALJs. representatives, doctors, and other 
subjects. Wc identify potential subjects for focused review's from data collected through our 
systems, findings from pre-effectuation review's, and internal and external referrals received 
from various sources regarding potential non-compliance with our regulations and policies. 
Focused reviews allow us to examine how ALJs and hearing offices adjudicate cases, and, if 
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necessary, help develop training programs, materials, tools, and software to support ALJs and 
hearing offices. A focused review also allows us to provide feedback regarding our findings. 

3. What fraction of all allowances are made at each decisional level - DDS, 
reconsideration, AL.I, Appeals Council, and federal court? Are ALJs responsible for 
the recent growth in the number of disability beneficiaries? W hat are the reasons that 
an AL,I would allow benefits that have been denied previously by the DDS? 

The longitudinal data for claimants who filed claims in a given year provides the most 
accurate information on the percentage of total allowances at each level. It can take several 
years for a cohort of claimants to move through the appeals process; therefore, the most 
recent cohort for which we have the most complete data are claimants w'ho applied for 
disability benefits in 2007. We tracked those claims through October 201 1, and the 
breakdown of allowances is; 

• Initial level (DDS): 69.4 percent of all allowances 

• Reconsideration: 5.6 percent of all allowances 

• .Hearing level (ALJ): 24.9 percent of alt allowatices 

• Appeals Council and Federal Court levels: 0.1 percent of all allowances 

Our AL.is are not responsible for the growth in the number of benedciaries. Aliow-ance rales 
have dropped at the initial and ALJ levels. The growth in beneficiaries is not surprising as 
the Baby Boom generation enters its most disability prone years and the increase in women 
working has increased the size of the workforce that may be eligible for benefits. 

There are several reasons why ALJs allow previously denied claims. For example, 
claimants' conditions worsen over time; claimants may submit new medical evidence at the 
hearing level that was not previously available; they may hire an attorney or non-attorney to 
represent them; and a claimant’s age at the time of the decision may require different 
evaluation criteria. In addition, hearing cases involve complex issues with conflicting 
evidence. 

4. What is SSA's view on the question of whether the ALJ process is constitutional? 

It is constitutional. 

5. What is your perspective on some of the proposals made by Professor Pierce in his 
testimony - such as revising the ALJ discipline process, eliminating non-exertional 
impairments as a basis for qualifying for benefits, and eliminating appeals before an 
ALJ? Would these require statutory changes? 

Changes regarding any of these complex issues would require Congressional action. Some 
relevant citations include 5 U.S.C. § 752 1 , 42 U.S.C. § 423(d). and 42 U.S.C. § 4()5(b). 
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6. How many requests for review does the Appeals Councii receive each year? What is 
the average length of time to log a request for rev'iew into the system, and once logged, 
to make a determination on that request for review? What safeguards are in place to 
ensure that all requests for review are indeed logged and processed? Given that all 
other administrative appeals must now be filed electronically, have electronic requests 
for review been considered? 

In recent years, the Appeals Council has experienced a substantial increase in requests Pov 
review. In FY 20! !, the Appeals Council received 173,332 requests for review, nearly 
35 percent more than the 128,703 requests received in FY 2010. Through June 2012, the 
Appeals Council received 128,750 requests for review, an increase of 15.5 percent over the 
same time period in FY 2011. 

Despite this significant increase in the Appeals Council's workload, the average processing 
time (APT) at the Appeals Council increased only 15 days from 345 days in FY 2010 to 
360 days in FY 201 1 and another 18 days to 378 days through June FY 2012 because we 
focused on adjudicating our most aged, complex cases first, which increases the APT. 

We recently improved our business process to ensure that once we receive a request for 
review it is logged into our system within five business days. Wc agree that electronic 
requests for Appeals Council review would be beneficial; however, we must prioriti/c our 
limited resources, and we have many other higher priority initiatives that will help us better 
fulfill our responsibilities to serve the public. 

7. What is the average length of time that a case spends at the Appeals Council? In 
responding to these questions, please provide yearly data for the prior 10 years to date. 
What is the longest a ease has spent at the Appeals Councii? .Are there any goals or 
processes in place to reduce the length of time for Appeals Council proceedings? Once 
a case is at the Appeals Council, how long has that claimant typically been in the 
application and appeals process? 

Below is a chart with the APT for Appeals Council decisions for the last ten fiscal years. 


Fiscal Year 

APT 

2002 

412 

2003 

294 

2004 

251 

2005 

242 

2006 

203 

2007 

227 

2008 

238 

2009 

261 

2010 

345 

2011 

360 

2012 (thouah 6/29/12) 

378 
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Currently, the oldest request for review pending before the Appeals C^ouncil is from October 
1 8, 2007. Although our business process does not support electronic filing of requests for 
review, we accepted this request for review using the process for accepting evidence 
electronically, which misfiled the request in the closed hearing folder. Once we realized that 
this type of misfiling could happen, we developed a computer program to search for such lost 
requests and found this one. We discovered this particular case on November 2, 20 1 2, and 
we are expediting the case. Of the more than 1 60,000 requests for review currently pending, 
we have only 30 pending requests for review dated prior to 201 0. 

We have implemented changes in our business processes, systems, and training, and as noted 
above, we are continuing to evaluate other ways to improve our processes. For example, wc 
are currently developing clustering analysis technologies to identify cases that involve 
similar issues. Assigning cases with similar issues concurrently will help improve training 
and consistency while providing quicker decisions for all claimants. In FY 20 1 2, our goal is 
to handle 80 percent of the cases pending over 365 days and 99 percent of the cases pending 
more than 545 days. We are currently on pace to achieve these goals. 

At each level of adjudication, the processing time ends when we make a decision; therefore, 
we do not currently capture the information on the average time between initial application 
and an appeal to the Appeals Council. 

8. What percentage of requests for review are granted by the Appeals Council and what 
percentage of requests for review are denied? What percentage of reviewed cases are 
affirmed? What percentage of reviewed cases arc overturned or remanded? In the 
event a case is overturned or remanded, what are the most common reasons that the 
Appeals Council makes that decision? 

The enclosed chart provides the requested information. 

The Appeals Council captures data on approximately 170 reasons for remand, but the most 
common reasons for Appeals Council remands are: improper evaluation of treating source 
opinions; inadequate evaluation of exertional and mental limitations; failure to discuss the 
required factors when assessing credibility; improper dismissal of a hearing request; 
inadequate consideration of mental impairments; and new' evidence presented at the Appeals 
Council. 

The most common reasons for Appeal Council reversals relate to improper evaluation of the 
listings and misapplication of the Medical-Vocational Guidelines. 
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9. W hat percentage of denials of review result in a civil action? Arc there any estimates 
regarding the change in number of civil actions filed (increase or decrease) if the 
Appeals Council were eliminated? Is there any evidence regarding the cost of an 
Appeals Council denial versus a civil action? 

As the data below indicate, the percentage of Appeals Council denials resulting in a civil 
action has decreased in recent years. 


Fiscal Year 

Number of denials 
issued 

Number appealed 
to Federal court 

Percentage of 
denials amtealed 

2002 

81,208 

16.431 

20,2 

2003 

71.053 

18,191 

25.6 

2004 

68.216 

15.053 

22.1 

2005 

66,596 

14,455 

21.7 

2006 

66,159 

13,006 

19.7 

2007 

59.511 

1 1,868 

19,9 

2008 

59.781 

12,257 

20.5 

2ooy 

63.891 

12,167 

19.0 

2010 

73.879 

12,420 

16.8 

2011 

92,145 

13,955 

15.1 

20 12 (thru March 30, 2012) 

55,892 

7,648 

13.7 


The data above suggest that eliminating the Appeals Council would negatively aiTecl Federal 
courts. Some of the cases that the Appeals Council remands or reverses (i.e., issues a 
favorable decision) would be directly appealed to Federal District Court. In FY 201 1 . the 
Appeals Council remanded 26,909 cases and reversed 3,122 eases, in the absence of an 
Appeals Council review, we estimate that Federal District Courts could receive at least 
15,000 more cases a year, which w'ould more than double Federal District Court case filings. 

Eliminating the Appeals Council would also negatively affect claimants. The .Appeals 
Council protects the integrity of a national disability program, thus ensuring consistent 
treatment for claimants residing in different areas of the country. Further, the Appeals 
Council's oversight of the ALJ hearing process provides an appellate review for all 
claimants, without the cost of court filing fees. In FY 201 1 , the Appeals Council review- 
provided a more favorable administrative action (remand or favorable decision) for claimants 
in over 30,000 cases. 

The Appeals Council has several other crucial roles. It is the only administrative body that 
can reverse, reopen, or revise hearing-level decisions on behalf of the Commissioner. 

Appeals Council review not only ensures that ALJs apply appropriate policies, but also 
provides structured data to evaluate agency disability processes and policies. The Appeals 
Council also perfonns focused reviews of hearing-level decisions to ensure policy 
compliance and identify possible ALJ training needs. Appeals Council feedback and review 
has resulted in several policy and procedural changes, thereby saving resources and 
improving our disability process. 
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In FY 2011, the average cost of an Appeals Council review was Si. 405. We do not know all 
costs involved with a civil action in Federal court. 

10. Statistics from 2011 kept by the National Organization of Social Security Claimants 
Representatives show that 49% of appeals to federal court result in a remand for either 
payment of benefits or a new bearing. Given this statistic, are there any goals or 
processes in place to improve the quality of Appeals Council review and reduce the 
number of cases filed in federal court? 

Wc have seen a decline in the percentage of cases remanded to the Appeals Council from 
Federal District Couits. In FY 2004, the remand rale was nearly 63 percent. By contrast, the 
remand rales for FY 201 1 and the first hall'ofFY 2012 were 42 percent and 39 percent, 
re.speclively. We continue to work in a variety of areas to maintain this trend by ensuring 
that our decisions are factually accurate and procedurally adequate and that the courts 
understand the rules we follow . 

For example, last year we assigned administrative appeal judges to the Division of Civil 
Actions to analyze court remands and requests for voluntary remands, provide feedback, and 
conduct trend analyses. Additionally, we reinstituted the quality assurance sample review' 
conducted by the .Appeals Council so that we can offer training to improve quality and 
reduce the number of court cases remanded from district courts. 

For .several years, we have collected data on the reasons for remand from the Appeals 
Council and Federal District Courts. With innovative techniques that anangc data in heat 
map formats, w-e can identify variances and areas of concern. Heat maps for FY 2010 and 
FY 201 1 show inconsistencies among the Federal District Courts regarding the percentage of 
cases remanded, show ing the need to further evaluate how certain courts apply our policies. 
These maps suggest trends in the reasons for remand. In Federal District Courts, the lop two 
reasons for remand arc: 1) evaluation of the claimant's credibility; 
and 2) treating physician opinions. Fhese reasons also rank high among remands from ihe 
.Appeals Council- 

To address the evaluation of credibility issue, wc formed a workgroup to revise decisional 
language addressing credibility and the decisional templates that ALIs and decision writers 
use to evaluate credibility. We anticipate these revisions will be available early in 2013. 

Wc are also considering how- Federal Courts' interpretations of our treating physician policy 
affect remands. The courts have inJluenced our rules in this area. While courts generally 
agiecd that adjudicators should give special weight to treating source opinions, they have 
formulated differing rules about how adjudicators should evaluate treating source opinions. 

In 1991 , we issued regulations that aiticulate how wc evaluate treating source opinions. 
However, the courts have continued to interpret this rule in contlicling ways. 

The Administrative Conference of the United Slates (ACUS) is cuncnily studying the 
treating physician rules. Wc have asked ACUS to analyze the effect of these rules on Federal 
Courts' reviews of disability decisions and consider measures that wc could take to reduce 
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the number of cases remanded to the Appeals Council. We have also requested that ACUS 
study the role of the Appeals Council in reviewing cases to reduce any observed variances in 
adjudication. This study will consider issues such as expanding the Appeals Council’s 
existing authority to conduct reviews of AU decisions. We will be happy to work with the 
Subcommittee on this issue. 

While we wait for the report from ACUS, the Appeals Council is evaluating the consistency 
of its actions and performing quality assurance reviews. Using these initiatives, we will be 
able to offer training to improve quality and reduce the number of cases remanded from 
district courts. 

1 1. What is the annual cost of the Appeals Council stage of the Social Security claims 
process? What fraction does this represent of the entire amount spent by SSA on 
adjudicating disability claims? 

For FY 201 1, Appeals Council costs were S178 million. This amount represents 3 percent of 
the total amount spent on our disability process. 

Despite iiaving a relatively small percentage of the agency workforce, the Appeals Council 
handles critical functions in addressing the most complex cases pending with the agency and 
performing a variety of other responsibilities to assure quality. Many of the cases pending at 
the Appeals Council involve very' difficult and complex issues that were unable to be 
resolved at a lower level of adjudication. Especially in regards to cases involving non- 
disability issues, the Appeals Council frequently encounters issues that are novel and require 
extensive research. Notwithstanding the complexity of these issues, however, the Appeals 
Council is on pace to meet the FY 2012 processing goal of clearing 80 percent of the cases 
pending over 365 days, and 99 percent of the cases pending over 545 days. Due to 
significant improvements in the process, the Appeals Council has continued to increase the 
number of dispositions. 

For many years, the Appeals Council was not adequately staffied or funded to perform its 
oversight responsibilities, and there w'ere significant efforts to eliminate the Appeals Council 
altogether. Recently, w'ith additional staffing, the Appeals Council was able to implement 
quality assurance initiatives and improve judicial training, both of which have had a 
substantial positive impact on the agency. By utilizing more of its oversight role, the 
Appeals Council has been instrumental in driving a dramatic decline in programmatic errors, 
unexpected outcomes, and the allowance rate, resulting in substantial costs savings and a 
decrease in overpayments to claimants. 


Enclosure 
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Ethel Zelcnske 1 



CONSORTiUM FOR CITIZENS 
WITH DISABIUTIES 


July 30, 2012 

The Honorabie Sam Johnson 
Chainnan 

Subcommittee on Social Security 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Johnson; 

Thank you for your Questions for the Record in follow-up to the Subcommittee’s June 27, 
2012 hearing on "Securing the Future of the Disability Insurance Program’" looking at the 
Social Security Disability Appeals Process. 

1. One suggested solution to improve the disability process is to hire Social 
Security Judges who are Administrative Judges like those on the Appeals 
Council, at the Veterans Administration and at the Merit Systems Protection 
Board. Another solution is to change the Social Security Act so that the Social 
Security Administration (SSA) can hire Administrative Law Judges (ALJ) 
directly, with term limits, and then give the SSA the authority to discipline them. 
The ALJ union believes that these hearings should be adversarial. What do you 
think about these options and are there any other options you would suggest? 

SSA should continue to use ALJs. We believe that ALJs and their decisional 
independence play a critical role in protecting the rights of claimants. .4 claimant's right to a 
de novn hearing before an ALJ is central to the fairness of the SSA adjudication process. Thi.s 
right guarantees that individuals with di.sabilities have a full and fair administrative hearing by 
an independent decision-maker who provides impartial faci-irnding and adjudication, free 
from agency coercion or influence. The ALJ questions and takes testimony from the claimant 
and other witnesses, and considers and weighs the evidence, all in accordance with relevant 
law and agency policy. For claimants, a fundamental principle of this right is the opportunity 
to present new evidence to the ALJ, testify in person before the ALJ, and receive a decision 
based on all available evidence. 

The critical role that ALJ decisional independence plays in protecting the rights of 
claimants cannot be underestimated. In the early to mid-1980s, the SSA disability claims 
adjudication process was in tunnoii. In the most detrimental example for beneficiaries, 
the agency had changed its policy regarding the cessation of disability. As a result, 
betw'een 1981 and 1984, nearly 500,000 severely disabled beneficiaries who continued to 
meet the statutory eligibility requirements had their benefits tenninated. Legal advocates 


!S1^ KSsresit.WV. Suit.? iriftO' WushiniJAvn.. .DC 2 ( 1006 ^?^ ?.iC.7SV2:!.19 • KAX "^<.^8250 ‘ ;nfo;^tc-c-d.ovg • org 
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represented thousands of individuals in appeals of SSA's decision to terminate their 
benefits because their disabilities had allegedly “ceased.” Many ALJs agreed with their 
arguments that the agency’s policy was inconsistent with the Social Security Act and due 
process and reversed the tennination of benefits. Thus, beneficiaries w^ere able to retain 
the cash and medical benefits vital to their well-being, 

There are other examples from this period of ALJs confronting agency policies they 
considered inconsistent with the Social Security Act, including a clandestine policy to 
deny and terminate benefits to tens of thousands of claimants with serious mental illness 
who did not meet the then-outdated Listings of Impaimients. SS A no longer follows these 
policies. How'ever, the importance of maintaining the APA-protected ALJs in the SSA 
adjudication process wus brought to tight within the past few years regarding actions at 
the U.S. Department of Justice (DOJ). 

Some federal agencies use non-ALJs as adjudicators and their independence, as a general 
rule, is less protected than ALJs, for example, Immigration Judges (Us) in the DOJ, The 
process for selecting TJs provides a stark contrast to that for ALJs, since, as noted in a 
recent report by tlie DOJ Office of Inspector General, the Attorney General of the United 
States has the authority to manage the selection process and appoint !Js.' The report 
documented an investigation by the DOJ Office of the Inspector General and the DOJ 
Office of Professional Responsibility regarding possible political influence in tlie hiring of 
Us. ^ 

ALJs should continue to be selected by the Office of Personnel Management. ALJs in 
federal agencies are appointed under the Administrative Procedure Act (APA), w'hich 
guarantees their independence from undue agency influence, as demonstrated by the 
following requirements: 

• The Office of Personnel Management fOPM) - not SSA - conducts the competitive 
ALJ selection process. While SSA ultimately appoints ALJs, it can only do so from a 
list of eligible candidates created by 0PM. 

• ALJs can be removed only for “good cause.'’ 

• Most disciplinary actions may be taken only according to standards and procedures 
established by the Merit Systems Protection Board (MSPB). 

• The pay classification system for ALJs is set by 0PM, not by SSA, and is sepai'ate 
from the agency’s performance rating process. 

The process should not be adversarial. The issue of having SSA represented at the ALJ 
hearing was raised at a July 201 1 House hearing held by this Subcommittee and the House 
Judiciary Subcommitiee on Courts. Commercial and Adminislrative Lavv.^ Agreeing with 
Commissioner Astrue’s testimony at that hearing, we do not support proposals to have SSA 
represented at the ALJ hearing. 


' An Invesligation of Allegations of Politicized Hiring hv Monica Goodlmg and Other Staff in the Oftlce of 
the Attorney General {h\\y A\,ii!ab!e at ii.Si u uf >] ‘".u '■pc id '!':i i nal.pdf. 

at 137. 

Joint Oversight Hearing on the Role ol Social Securilv Administrative Law Judges. Julv 1 1. 201 1, 
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In the 1980s, SSA tested, and abandoned, a pilot project to have the agency represented - 
the Government Representation Project (GRP). First proposed by SSA in 1980, the plan 
encountered a hostile reception at public hearings and from Members of Congress and was 
withdrawn. The plan was revived in 1982 with no public hearings and was instituted as a 
one-year *'experimenC at live hearing sites. The one-year experiment was terminated 
more than four years later following congressional criticism and judicial intervention.'* 

Based on the stated goals of the experiment, i.e., assisting in better decision-making and 
reducing delays, it w'as a failure. Congress found that; (1) processing times were 
lengthened; (2) the quality of decision-making did not improve; (3) cases were not better 
prepared; and (4) the goveniment representatives generally acted in adversarial roles. In 
the end, the GRP experiment did nothing to enhance the integrity of the administrative 
process. 

The GRP caused e.xtensive delays in a system that was overburdened, even then, and 
injected an inappropriate level of formality, technicality, and adversarial process into a 
system meant to be informal and non-adversarial. 

The longstanding view of the coiuts, Congress, and the agency is that the Social Security 
claims process is informal and non-adversarial, with SSA's underlying role to be one of 
determining disability and paynng benetlts. Proponents of representing the agency believe 
that SSA is not being fairly represented in the determination process. It is important to 
note that SSA and the claimant are not parties on opposite sides of a legal dispute. SSA 
already plays a considerable role in setting the criteria and procedures for determining 
disability by establishing regulations, Rulings, and other policy guidance; by providing 
more detailed internal guidance for SSA and DDS w'orkers; and by hiring ALJs. To 
establish disability, the claimant must follow the rules set by SSA. 

In the current non-adversarial process, SSA’s role is not to oppose the claimant. SSA’s 
role is to ensure that claimants are correctly found eligible if the statutory definition of 
disability, as contemplated by Congress, is met, whether or not a representative is 
involved. ALJs, like all adjudicators, have a duty to develop the evidence and investigate 
the facts. Nevertheless, they should view the claimant’s representative as an ally in 
collecting necessary and relevant evidence and focusing the issues to be addressed. 

In addition to radically changing the nature of the process, the financial costs of 
representing the agency at the hearing level would be very high. In 1 986, SSA testified in 
Congress that the cost w'as SI million per year for only five hearings offices in the Project 
(there currently are more than 140 offices). Also, given that the hearings would be 
adversarial, SSA would be subject to paying attorneys’ fees under the Equal Access to 
Justice Act in appropriate cases. 

Given the past experience with government representation and the enormous cost, we 
believe that the limited dollars available to SSA could be put to better use by assuring 
adequate staffing at field offices, at the DDSs, and at hearings offices, and developing 


In Sa/lin^.'i v. Bowen, 641 F. Supp, 1046 {W.D.Va. 1 986), the I'ederai disiricl court held that die Project 
was iincoiisiiiutional and violated the Social Security Act. In July 1986, it issued an injtinelion prohibiting 
SSA from holding further proceedings under the Project. 
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better procedures to obtain evidence, including reasonable payment for medical records 
and examinations. 

Other options. We suppori Agency review of AiJ decisions in a manner that is consistent 
with the Administrative Procedure Act. While ALJs have decisional independence, they must 
follow SSA law and policies. SSA has implemented a quality review process for ALJ 
decisions. In FY 201 1, the SSA Office of Disability Adjudication and Review (ODAR) 
established a Quality Review (QR) initiative and opened four new Branches in the Office of 
Appellate Operations. The QR Branches review a computer-generated sample of unappealed 
favorable AL.l decisions (almost 3,700 in FY 2011) before they are effectuated. Cases are 
then referred to the Appeals Council for possible review'. If the Appeals Council accepts 
review, it can remand or issue “corrective" decisions, w'hich may involve changing the 
favorable ALJ decision to a “parliaily" favorable decision or to an unfavorable decision. 

There also is some post-effectuation review' of ALJ decisions. While these ALJ decisions 
cannot be changed, post-effectuation review' looks for policy compliance and can focus on 
cases where there is a recurring problem and on specific situations. Policy guidance can then 
be provided. 

The Agency could expand its review of ALJ decisions, so long as that expansion is consistent 
with the law. For instance, a significant percentage of claimants, for the most part 
unrepresented, do not appeal their unfavorable ALJ decisions. SSA could review a sample of 
these cases to see whether these claimants differ from those who do request review by the 
Appeals Council. It is quite possible that pro se claimants who do not appeal their 
unfavorable ALJ decisions are as disabled as those claimants who do appeal. 

Much of the recent media and Congressional scrutiny of variations in ALJ decisions has been 
on ALJs with what are considered “high" allowance rales. Mowever. there are many ALJs 
with extremely low allowance rates, undoubtedly resulting in “errors," which in many cases, 
are never reviewed. In order to be even-handed, SSA could look at extreme deviations from 
the average on both ends of the “bell curve" for ALJ allowance rates. 

Finally, we want to mention that variations in allow'ance rales are not in and of themselves 
“w rong." We recognize that in our system ofjustiee, where judges are human beings, 
variations in favorable decision rates, whether in the judicial or administrative process, are a 
given. 


2. During calendar year 2011, the SSA withheld over $1.4 biilion from past due 
benefits to pay representatives their fees. What can Social Security employees do 
to help claimants minimize the need for representatives in the first place? 

We suppori initiatives to improve the process at the initial levels so that the correct decision 
can be made at the earliest point possible and unnecessary appeals can be avoided. 
Improvements at the front end of the process can have a significant beneficial impact on 
preventing the backlog and delays later in the appeals process. Often, claimants are denied 
not because the evidence establishes that the person is not disabled, but because the 
limited evidence gathered cannot establish that the person is disabled. Inadequate case 
development at the DDS level means that ALJs will need to spend more lime review ing eases 
prior to the hearing. This leads to longer processing times at the hearing level. 
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We strongly support full development of the record at the earliest point possible. This 
benefits the claimant and avoids unnecessaiy appeals, which contribute to the backlog. As 
detailed in our testimony before the Subcommittee, there are a number of ways that SSA 
and the state agencies could improve the process, none of which requires regulatory 
changes; 

• Provide more assistance to claimants including: better explanation of the evidence 
that is necessary and relevant to the claim; and assistance with completing application 
paperwork so that all impairments and sources of infonnation, including non- 
physician treating sources, are identified. 

• DOS examiners should obtain necessary and relevant evidence. The DDSs 
generally do not use questionnaires or forms that are tailored to the specific type of 
impairment or ask for infonnation that addresses the disability standard as 
implemented by SSA. This '‘language” barrier causes delays in obtaining evidence, 
even from supportive and well-meaning doctors. 

• Electronic records, like paper records, need to be adapted to meet the needs of the 
SSA disability determination process. Many providers are submitting evidence 
electronically but these records are based on the providers' needs and often do not 
address the SSA disability criteria. 

• Increase reimbursement rates for providers. To improve provider response to 
requests for records, appropriate reimbursement rates for medical records and reports 
need to be established. Appropriate rates should also be paid for consultative 
examinations and for medical experts who testify at hearings. 

• Provide better explanations to medical providers. SSA and DDSs should provide 
better explanations to all providers, in particular to physician and non-physician 
treating sources, about the disability standard and ask for evidence relevant to the 
standard. 

• Improve the quality of consultative examinations. Steps should be taken to 
improve the quality of the consultative examination (CE) process. There are many 
reports of inappropriate referrals and short perfunctory examinations. In addition, 
there should be more effort to have the treating physician conduct the consultative 
examination, as authorized by SSA's regulations.' 

• Provide more training and guidance to adjudicators. This training and guidance 
should focus on policies that are frequently misapplied, e.g., standards for weighing 
medical evidence, the role of nonphysician evidence, evaluation of subjective 
symptoms, etc. 

• Expand use of existing methods of expediting disability determinations. SSA 
already has in place a number of procedures including “Quick Disability 
Determinations.” Presumptive Disability” in SSI cases. Compassionate Allowances, 
and terminal illness (“TERI”) cases. 


3. Last December, the Wall Street Journal wrote an article entitled “Two 
Lawyers Strike Gold in U.S. Disability System.” The article is about the law firm 
of Binder and Binder, which collected S88 million in fees, all paid from awarded 
claimant benefits. Is It true that the longer it takes to get a decision for a 


^ 20 C.F.R. § 404, 1 5 ! 9h and 4 1 6.91 9h. 
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claimant, the higher the representative’s fee will be? What would happen if legal 
fees were fixed at some nominal amount per case? 

Providing that claimants’ representatives will be paid a fee for successful work on a 
claimant’s behalf helps to ensure that a knowledgeable, experienced pool of 
representatives is available to represent claimants. 

'fhe fee process for representatives in Social Security claims is highly regulated. Under 
the most frequently used “fee agreement.” process (described below), there is a cap on the 
amount of fees. In addition, a user fee is charged when SSA witliliolds and pays the fee 
(S86 per case in calendar year 2012). 

• Fees at the administrative levels. Fees for representatives’ services must be approved 
by the Social Security Administration. The Act sets out the two processes from which 
representatives can choose. 42 U.S.C. § 406(a). The processes are mutually exclusive.^ 

fl) The fee agreement process. Most representatives choose to use the fee agreement 
process. Fees are 25% of past-due benefits or $6,000, whichever amount is smaller. The 
statute gives claimants and adjudicators die opportimity to object to the amount of the fee. 
The statute does permit representatives to seek permission to charge more than S6,000 
under the fee petition proeess, but this happens rarely. 

(2) The fee petition process. Some representatives will choose to use the fee petition 
process. They submit time records along wilh their fee requests. In fee petition situations, 
the adjudicator will set the fee in each individual case. 

• Fees at the federal court levels. In federal court, fees in Social Security cases are 
regulated pursuant to 42 U.S.C. § 406(b). They must be contingent, and they are set by the 
federal judge. 

[f an ALJ believes that a representative has acted contrary to the interests of the 
client/claimant, remedies exist to address the representative’s actions. SSA’s current 
“Rules of conduct and standards of responsibility for representatives” set both affirmative 
duties and prohibited actions. For example, the Rules require representatives to act with 
“reasonable diligence and promptness in representing a claimanf ’ and “provide competent 
representation to a claimant.” A representative may not “[tjhrough his or her own actions 
or omissions, unreasonably delay or cause to be delayed, without good cause ... the 
processing of a claim at any stage of the administrative decisionmaking process.” 

The Rules of Conduct establish a procedure for handling violations, which can result in 
suspension or disqualification from practice before the SSA. 20 C.F.R. §§ 404.1740 and 
416.1540. If a representative acts to unreasonably delay the proceedings against the 


^ At the Fearing, Professor Pierce stated that fees in VA cases are fiiniled to SI 0.00, Thai staternem was true 
until 2006 when Congress enacted legislation that became effective in 2007 to amend the fee structure. 
Since 2007, fees in VA cases are tested for "reasonableness." Fees are 20% of past-due beneilts if the 
representative asks for withholding and direct payment. See 38 U.S.C. 5004; 38 C.F.R. § 14.636(h), 
Unlike Social Security and SSI claims, there is no cap in VA cases. If the representative docs not ask for 
withholding and direct payment, the fee must meet iltc lest for "reasonableness"; there is no cap. See 38 
C.F.R. § 14.636(0. 
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claimant's interests, we believe that it is rare and unjustifiable. But SSA has the tools to 
penalize a representative for this behavior. In addition to the SSA Rules of Conduct, 
attorneys are subject to the Professional Rules of Conduct of their respective State Bars 
and, ultimately, could be sanctioned, leading to the suspension of the right to practice law. 


4. Why are lawyers needed to assist claimants? Could law school clinics and 
legal services provide representation to claimants? 

Claimants’ representatives, both attorneys and nonattomeys. play an important role in 
assisting claimants for Social Security and SSI disability benefits. 

The Social Seciu'ity Administration’s disability determination system is a complex, multi- 
level process. Appealing the denial of an application for disability benefits can be a 
daunting task for anyone who does not have experience with the process, but for 
individuals who are in poor health or disabled, the procedural hurdles that must be cleared 
in order to obtain disability benefits can seem insurmountable. As a result, many 
individuals applying for Title 11 or SSI disability benefits choose to obtain a representative 
to help with the appeal. 

It is not surprising that individuals seek representation, given tlie individual challenges in 
each case and the undeniable importance of the outcome. Exactly why a claim has been 
denied is frequently a mystery to the claimant who receives an initial denial notice. 
Claimants often have been out of work for many months and have no income other than 
the financial support they receive from their friends, family, or non-profit organizations. 
Most have no health insurance and cannot pay for the medical treatments necessitated by 
their disability'. They also understand that their family's welfare may be dependent on 
receiving disability benefits and the accompanying Medicare or Medicaid health insurance 
coverage. 

The ability to have an experienced professional provide legal assistance is certainly 
valuable for claimants. SSA’s own statistics show' that claimants who are represented have 
a significantly higher allowance rate at the hearing level than claimants who do not have 
representation. Given the importance of representation, the Social Security' Act requires 
SSA to provide infoiTnation on options for seeking representation, whenever the agency 
denies a claimant’s application for benefits.' 

Most representation occurs at the hearing level. A major reason is that it is only at that level, 
after the request for hearing is filed, that claimants are given concrete information regarding 
local and national resources to contact. However, many claimants’ representatives represent 
claimants prior to the hearing level, by helping them file their applications, obtain medical 
evidence in support of the application, and assist in appealing if their applications are denied. 

We believe the main reason for the higher allowance rate of represented claimants is due 
to the assistance of a knowledgeable representative who is familiar with the sequential 
evaluation process set forth in the regulations and Social Security Rulings. The 
representative marshals evidence from doctors and hospitals, other treating professionals 


'42 U.S.C. §§ 406(c) and 1.383(d)(2)(D). 
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(e.g., therapists, social workers, nurse practitioners), school systems, vocational testing 
centers, previous employers, and others who can shed light on the claimant’s entitlement 
to disability benefits. 

These trained and experienced representatives can also thoroughly examine vocational 
and medical witnesses during the hearing before the Administrative Law Judge (ALJ). 
These are daunting tasks for pro se claimants, especially when w'e consider that they are in 
poor health and many often have only a limited education. 

Experienced representatives also are a valuable resource for SS A by helping to streamline 
the disability determination process. Attorneys and other representatives routinely explain 
the disability determination process and procedures to their clients with more specificity 
than SSA. In addition, they ensure a more efficient system by developing an accurate and 
complete medical and vocational record and presenting the supporting documentation and 
statements that the adjudicators require for a full and fair evaluation of the claim. Often, 
the evidence obtained by representatives and the legal briefs they prepare on behalf of 
their clients contain the requisite evidence to support a finding of disability by an ALJ 
w'ithout the necessity of a hearing, thereby saving time and expense for both the Social 
Security Administration and the claimant. 

Legal services and law school clinics cannot provide wide-scale representation to 
claimants. Legal services programs provide civil legal assistance to low income 
individuals. F'unding to local legal services programs has been reduced drastically, 
despite the fact that those eligible for services has increased significantly. Between FY 
2010 to 2012, federal funding was reduced by 18 percent and is now at the same level as 
in FY 2007. even though the population eligible for services has grown by more than 1 5 
million people since 2007. In addition, funding from state and local government 
appropriations and private donations has decreased. As a result of the funding reduction, 
legal services around the program are experiencing significant reductions in staffing and 
operations, including office closures.*^ Local legal services programs rely on private 
attorneys and nonattorneys to represent claimants in Social Security and SSI disability 
claims. That allows the programs to allocate their limited resources to aicas where there 
are no options available. 

l..aw school clinic programs do provide limited representation to claimants. However, that 
representation is not extensive and cannot substitute for representation by claimants’ 
representatives w^ho practice in tliis area: Not all law schools have clinical programs; even 
if they have programs, they may not represent individuals in Social Security' and SSI 
cases; law' schools are not located in w'idespread geographic areas; and clinic programs 
may be limited by the academic year. 


5. Earlier this year, the agency established a new' policy of not identifying the 
ALJ w ho would be holding the hearing until the day of the hearing because 
representatives were declining hearings before certain ALJs. According to the 


’’ See Legal Seiviccs Coi'poratioii FY 2013 Budget Request, a\'aiiable at: h \\ •Jse:gqy. 

runding/'|>es“l];ycal‘year‘201,;i-but!ge(rt.yq 
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Social Security Inspector General, declined hearings create processing delays and 
extra work for the hearing office staff. Why would your members decline or even 
cancel hearings for claimants who have been waiting in line to be heard? 

Claimants’ representatives are encouraged to seek postponements as infrequently as 
possible because of the length of time claimants must wait for a hearing date and because 
of the potential disruption to the overall hearings process. However, there are 
circumstances when a postponement is necessary to adequately represent the claimant. 

One of the main reasons that a representative may seek a postponement of a scheduled 
hearing is when the claimant seeks and obtains representation shortly before die hearing or 
after receiving the hearing notice, frequently fewer than 20 days before the hearing date.*^ 
Based on the experience of representatives, this is not an uncommon occurrence since the 
ALJ hearing is the claimant’s first in-person contact with an adjudicator. It should be 
noted that the current regulations state that a good reason for requesting a postponement is 
when the representative is appointed within 30 days of the scheduled hearing date and 
needs additional time to prepare.^*’ 

Under this circumstance, whether a representative and claimant decide to proceed with the 
scheduled hearing or request a postponement will normally depend on the quality of the 
records already in the hearing record file. After representation is obtained, the 
representative will need time to review the file in order to formulate legal arguments and, 
most importantly, develop additional evidence. If fiirther evidence is needed to fully 
develop tlie claim, which is typically tire case, tlien additional time will be required to 
request and obtain the records and other infonnation. 

The other most frequent reason for requesting a hearing postponement is that the claimant 
is ill or hospitalized. SSA’s regulations require the AU to reschedule the hearing in this 
circumstance.' ^ Other reasons for requesting a postponement include; 

• Serious illness or death of a family member. 

• Lack of transportation to the hearing site. This is a problem not only in urban areas 
where there is mass transportation but the claimant lacks funds to pay the fare, but also 
is a problem for claimants who reside in rural areas and small towms and must travel 
some distance to a hearing site. 

• The claimant is homeless or is being evicted. 

• The representative has a scheduling conflict. 

• The claimant cannot be located. 

SSA’s regulations'" provide a nonexhaustive list of reasons, including many listed above, 
tor requesting that the hearing be rescheduled. 

Factors considered by representatives in deciding whether to seek a postponement include: 


^ Under currenl regulations {in all areas of the country except for SSA Region 1), only a 2()-day notice is 
required. 20 C.F.R, 404,938(a) and 4!6. 143S(a). 

'"20C.F.R. §§404.936(t)(2)and416.1436(t){2). 

“20 C.F.R. §§ 404.936(c)( 1 ) and 416.1436(c)(1). 

“20 C.F.R. §§ 404.936 and 416, 1436. 
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• The length of time the claimant has waited for a hearing. 

• The claimant’s medical condition. 

• The claimant’s financial situation. 

• Whether further development is needed. 

• The impact on the system. 

• What the client/claimant washes to do. 

Decisions wall not necessaiily depend on a single factor but will involve a discussion with 
the claimant. Ultimately, the decision rests with tlie client, after the benefits and risks 
have been explained. 


6. Do claimant’s representatives present all evidence to ALJs, including evidence 
that might not be supportive of an allowance? 

Under current regulations, a claimant is required to disclose material facts in his or her 
claim for benefits and to prove disability.’'’ This duty extends to tlie representative under 
SSA’s “Rules of conduct and standards of responsibility for representatives. We 
believe that the currenl regulations regarding the duly ofclaimants and representatives to 
submit evidence w'ork w'ell, especially when combined with the duly to inform SS A of all 
treatment received. 

A requirement to provide “all” evidence may conflict w'ith stale bar ethics aiies which 
limit the submission of evidence that could be considered adverse to a client. In every 
state, attorney representatives are cun'ently bound by state bar rules that forbid an attorney 
from engaging in professional conduct involving dishonesty, fraud, deceit, or willfiil 
misreprCvSentation. SSA’s Rules of Conduct for ail representatives impose similar 
prohibited actions.'' 


7. Why do claimants need four levels of appeal? Why is the record not 
developed more fully earlier in the process? 

Eliminate reconsideration. For many years, the CCD Social Security Task Force has 
been on record as supporting elimination of the reconsideration level and providing more 
time and effort to better develop disability claims at the initial level. As long ago as May 
1994, in response to SSA’s “reengineering” proposal,"’ the Task Force submitted 
comments in favor of eliminating reconsideration, while urging SSA to “collect the 
correct information at the earliest possible time in the process to ensure that correct 
decisions are made the first time. SSA must improve the collection of medical and 
nonmedical evidence by explaining what is needed and asking the correct questions, with 
appropriate variations for different sources.” 


'"20 C.F.R. fjij 404. i 5 1 2(a) and 41 6.9 1 2(a). 

20 C.F.R. §§ 404. 1 740(b)( ! ) and 416.! 540{bX ! )• 

SS.-^ previously proposed adding a requirement 20 C2F.R. §§ 404.15 12(a) and 416.9 1 2(a) that the claimant 
submit all evidence “available to you." 70 Fed. Reg. 43590 {July 27. 2005). This proposed change was 
rejected vvhen the final nitc was published. 71 Fed. Reg. 16424 (Mar, 31, 2006). 

59 Fed. Reg. 18188 (Apr. 15, 1994). 
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These comments, made 18 years ago, still remain true today. While the 1994 
reengineering proposal was not implemented, it seems to have evolved into a ten-state 
prototype, which eliminates reconsideration. The prototype was announced in 1999 and 
started in October 2000. It continues in those ten stales and was recently extended into 
September 2013.’^ 

Over the years, the Task Force has continued to support elimination of the reconsideration 
level. We have stated many times in testimony before this Subcommittee'® and in 
comments to SSA that elimination of reconsideration with better development of evidence 
and some type of pre-deeision contact with the claimant will create a more streamlined 
process and better serve individuals with disabilities applying for benefits. 

Retain claimant-initiated review by the Appeals Council. We recommend retention of 
a claimant’s right to administrative review of an unfavorable ALJ decision. The Appeals 
Council currently provides relief to over tw'enty percent of claimants w'ho request review, 
either through outright reversal or remand back to the ALJ. While the vast majority of 
Appeals Council actions are remands back to the hearing level, claimants cleaiiy benefit 
from Appeals Council review - over 60 percent of remands result in favorable decisions. 

The Appeals Council has made significant improvements in reducing its backlog and 
processing times. When it is able to operate properly and in a timely manner, the Appeals 
Council provides claimants with effective review of ALJ decisions. A major basis for 
remand is not the submission of new evidence, but rather legal errors committed by the 
ALJ, including the failure to consider existing evidence according to SSA regulations and 
policy, the failure to apply correct legal standards, and the failure to follow procedural 
requirements. By providing relief in these cases, the Appeals Council allows the 
Commissioner to rectify errors administratively, rather than relying on review^ in the 
federal courts. The Appeals Council can act as an effective screen betw'een the ALJ and 
federal court levels and prevent a significant increase in the courts’ caseloads. 

In addition, the procedure to request review is relatively simple. SSA has a one-page form 
that can be completed and filed in any Social Security office, sent by mail or faxed. In 
contrast, the procedure for filing an appeal to federal district court is much more 
complicated and, unless waived, there is a filing fee, which may be cost-prohibitive for a 
claimant. Under the current process, tliere is a large drop-off in appeals from the Appeals 
Council to federal court. Tliere are a number of factors contributing to tliis lower rate of 
appeal, including the fact that some attorneys do not take cases to federal court; some 
representatives are not attorneys; many attorneys do not take cases to federal court if they 
did not represent the claimant at the bearing; and pro se claimants are intimidated by the 
process. As a result, having an administrative mechanism to correct injustices is essential. 


'■77 Fed. Reg. .^5464 (,lune 13, 2012). 

For a more detailed discussion of our reasons supporting the elimination oFrecon.sideration, see 
Testimony of Nancy G. Shor, On Behalf of the CCD Social Security Task Force, ".foint Hearing on Social 
Security Disability Claims Backlogs,” House Ways and .Means Subcommitiees on income Securily and 
Family .Suppoil (now the Human Resources Subcominiuee) and on Social Security, April 27, 2010. 
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Why evidence is not developed earlier in the process. The answer to question two 
addresses gaps in collection of evidence earlier in the process and recommendations for 
ways to improve the process. 


8. What are your views on the efficacy and fairness of video hearings? 

Video hearings allow ALJs to conduct hearings without being at the same geographical site as 
the claimant and representative and have the potential to reduce processing times and increase 
productivity. We support the use of video hearings so long as the right to a full and fair 
hearing is adequately protected; the quality of video hearings is assured; and the claimant 
retains the absolute right to have an in-person hearing as provided under current regulations'*^ 
and SSA policy. 

The claimant makes the ultimate decision whether to accept the video hearing. In general, 
representatives report that video hearings are usually accepted, primarily because they lead to 
faster adjudication. However, there are a number of reasons why a claimant may decline and 
choose to exercise the right to an in-person hearing, e.g., the claimant's demeanor is critical 
(e.g., respiratory impairments, fatigue caused by impairment); the claimant has a mental 
impairment with symptoms of paranoia; the claimant has a hearing impairment. 

Several years ago. SSA established National Hearing Centers (NHCs) to help reduce the 
hearings backlog. Cases are transferred from “brick and mortar’ hearing offices to the five 
NHCs, where hearings are handled exclusively by video. If claimants exercise their right to 
an in-person hearing, the claim is transferred back to the geographic hearing office where a 
local ALJ will hear the case. However, we have recently heard that NHC ALJs, in some cases, 
will travel to the local hearing offices to heai' cases in person. 

The Representative Video Project (RVP) is another initiative that has been instituted to help 
reduce the disability claims backlog. Under RVP, the representative purchases video 
equipment that allows the claimant and representative to be in the representative’s ofTice with 
the ALJ in a hearing office location. 


9. What are the pros and cons of closing the record either just before the hearing or 
at the close of the hearing before an ALJ issues a decision? 

Closing the record before the hearing or at the close of the hearing before the ALJ issues a 
decision conflicts with the goal of ensuring that there is a complete record, especially 
since the evidence provided may be valuable and probative in determining disability. 

There are many legitimate reasons, often beyond the claimant’s or representative’s 
control, why evidence is not submitted earlier and thus why closing the record or creating 
unreasonable procedural hurdles is not beneficial to claimanls. We have many concerns - 
both legal and practical - if the record is closed at any point before the ALJ issues a 
decision, w'hich is the current rule. 


'■^20 C.F.R. §§ 404.936 and 416.1436. 
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Closing the record before the hearing is inconsistent with the Social Security Act. 

The Act provides the ciaimant with the right to a hearing with a decision based on 
■‘evidence adduced at the hearing.”'^* Current regulations comply with the statute by 
providing that “at the hearing'* the claimant “may submit new' evidence. 

Closing the record is inconsistent with the realities of claimants obtaining 
representation. As discussed above in the response to question 5, many claimants seek 
and obtain representation shortly before, or even after, the AL.I hearing date. Many 
claimants do not understand the complexity of the rules or the importance of being 
represented until just before their hearing date. Many are overwhelmed by other demands 
and priorities in their lives and by their chronic illnesses. As a practical matter, when 
claimants obtain representation shortly before the hearing, the task of obtaining medical 
evidence is even more difficult. 

Closing the record is inconsistent with the realities of obtaining medical evidence. 

We strongly support tlie submission of evidence as early as possible, since it means tliat a 
correct decision can be made at the earliest point possible. However, representatives have 
great difficiilly obtaining necessary medical records due to circumstances beyond their 
control. Tliere are many legitimate reasons w'hy the evidence is not provided earlier. 
There is no requirement that medical providers turn over records within a set time period. 
In addition, cost or access restrictions may prevent the ability to obtain evidence in a 
timely w'ay. 


Another factor, often outside the claimant’s control, is the problem w'ilh obtaining records 
and information from medical sources. Legitimate reasons w'hy evidence is not submitted 
earlier include; 

• DDS examiners fail to obtain necessary and relevant evidence. Further, the DDSs do 
not use questionnaires or forms that are tailored to the specific type of impairment or ask 
for information that addresses the disability standard as implemented by SSA, Witnesses 
at the Compassionate Allowances hearing noted this “language’* barrier and how it causes 
delays in obtaining evidence, even from supportive and w'ell-meaning doctors. 

• Neither SSA nor the DDS explains to claimants or providers what evidence is 
important, necessary and relevant for adjudication of the claim. 

• CHaimants are unable to obtain records either due to cost or access restrictions, 
including confusion over HIPAA requirements. We have heard from representatives that 
medical providers have different interpretations of H I PAA requirements and as a result 
require use of their own forms for authorization to disclose information. Frequently, if the 
medical records staff finds a problem w'ith the request for infonnation, e.g., it is not 
detailed enough or a different release form is required, the new' request goes to the end of 
the queue when it is resubmitted. 

Claimants - and many representatives - also face difficulties accessing medical evidence 
due to the cost charged by providers. Medical facilities often require upfront payment for 


“‘'42 U.S.C. 405(bKl}. 

2l 20 C.F.R. §§ 404.929 and 416.1429. 
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medical records, which many claimants cannot afford. Some states have laws which limit 
the charges that can be imposed by medical providers; however, many states have no 
limits. And while some representatives have the resources to advance the costs for their 
clients, some representatives and many legal ser\dces organizations do not. 

• Medical providers delay or refuse to submit evidence. Disability' advocates have noted 
that requests for medical evidence are given low priority by some providers. The primary' 
reasons are inadequate reimbursement rates and lack of staff in non-direct care areas, such 
as medical records. Despite extensive efforts by representatives, such as hiring staff 
whose sole job is to obtain medical evidence, numerous obstacles and lengthy delays are 
still encountered in a significant number of cases. Even those representatives who have 
staff solely dedicated to obtaining medical evidence encounter problems. 

• Reimbursement rates for providers are inadequate. 

Closing the record is inconsistent with the realities of claimants' medical conditions. 

Claimants’ medical conditions may worsen over lime and/or diagnoses may change. 
Claimants undergo new treatment, are hospitalized, or are referred to different doctors. 
Some conditions, such as multiple sclerosis, autoimmune disorders or certain mental 
impairments, may take longer to diagnose definitively. The severity of an impairment and 
the limitations it causes may change due to a worsening of the medical condition, e.g., 
what is considered a minor cardiac problem may be understood to be far more serious 
after a heart attack is sulfered. It also may take time to fully understand and document the 
combined effects of multiple impainnents. Further, some claimants may be unable to 
accurately articulate their own impairments and limitations, either because they are in 
denial lack judgment, simply do not understand their disability, or because their 
impairment(s), by definition, makes this a very difficult task. By their nature, these claims 
are not static and a finite set of medical evidence does not exist. 

Also, as with some claimants who seek representation late in the process, their disabling 
impairments make it difficult to deal with the procedural aspects of their claims. 

Claimants may have difficulty submitting evidence in a timely manner because tliey are 
too ill, or are experiencing an exacerbation, or are simply overwhelmed by the demands of 
chronic illness, including the time and logistical demands of a caregiver or advocate to 
help submit evidence. 

Current law sets limits for submission of new evidence after the ALJ decision is 
issued and these rules should be retained. Under current law, an ALJ hears a disability 
claim de novo. Thus, new evidence can be submitted and will be considered by the ALJ in 
reaching a decision. However, the ability to submit new evidence and have it considered 
becomes more limited at later levels of appeal. 

At the Appeals Council level, new evidence will be considered, but only if it relates to the 
period before tlie ALJ decision and is “new and material.”” While the Appeals Council 
remands about one-fourth of the appeals filed by claimants, it is important to note that a 
major basis for remand is not the submission of new evidence, but rather legal errors 


” 20 C.F.R. §§ 404.970(b) and 416.1470(b). 
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committed by the ALJ, including the failure to consider existing evidence according to 
SSA regulations and policy and the failure to apply the correct legal standards. 

At the federal district court level, the record is closed and the court will not consider new 
evidence. Under the Social Security Act,"'^ there are two types of remands: 

(1) Under “sentence 4“ of 42 U.S.C. § 405(g), the court has authority to “affirm, 
modify, or reverse" the Commissioner’s decision, with or without remanding the case; and 

(2) Under “sentence 6," the court can remand (a) for further action by the 
Commissioner where “good cause" is shown, but only before the agency files an Answer 
to the claimant’s Complaint; or (b) at any time, for additional evidence to be taken by the 
Commissioner {not by the court), but only if the new evidence is (i) “new" and (ii) 
“material” and (iii) there is “good cause" for the failure to submit it in the prior 
administrative proceedings. 

While there is a fairly high remand rate at the court level, the vast majority of court 
remands are not based on new evidence, but are ordered under “sentence 4," generally due 
to legal errors committed by the ALJ. Because courts hold claimants to the stringent 
standard in the Act, remands under the second part of “sentence 6" for consideration of 
new evidence submitted by the claimant occur very infrequently. 

On the other hand, remands under the first part of “sentence 6’* occur wdlh some 
frequency. In these cases, SSA may move for a voluntary remand before it has filed an 
Answer to the claimant’s Complaint because a file or hearing tape is lost and the 
administrative record cannot be completed. Or, SSA may reconsider its position on the 
merits of the case, realizing that the Commissioner’s final administrative decision is not 
defensible in court. 


10. What more can be done to ensure deserving claims are awarded as early in 
the process as possible, specifically at the State Disability Determination Services 
level? 

Ask discussed in our response to question 2, CCD supports initiatives to improve the 
process at the initial levels so that the correct decision can be made at tlie earliest point 
possible and unnecessary appeals can be avoided. Improvements at the front end of the 
process can have a significant beneficial impact on preventing the backlog and delays later 
in the appeals process. 

Screening Initiatives. We support SSA’s efforts to accelerate decisions and develop new 
mechanisms for expedited eligibility throughout the application and review process. We 
encourage the use of ongoing screening as claimants obtain more documentation to 
support their applications. However, SSA must work to ensure that there is no negative 
inference when a claim is not selected by the screening tool or allow'ed at that initial 
evaluation. Initiatives include; 


’■’42 LT.S.C4 405(g). 
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• Quick Disability Determinations. We have supported the Quick Disability 
Detemiinalion (QDD) process since it first began in SSA Region 1 slates in August 2006 
and was expanded nationwide by Commissioner Astrue in September 2007. The QDD 
process has the potential of providing a prompt disability decision to those claimants who 
are the most severely disabled. Since its inception, the vast majority of QDD cases have 
been decided favorably in less than 20 days, and sometimes in just a few days. 

• Compassionate Allowances. This initiative allows SSA to create “an extensive 
list of impairments that we [SSA] can allow quickly with minimal objective medical 
evidence that is based on clinical signs or laboratory findings or a combination of 

both. ...” SSA published an initial list of 50 conditions on its website. There are currently 
1 13 conditions on the list, with 52 to be added in August 2012. Unlike the QDD 
screening, which occurs only wiien an application is filed, screening for compassionate 
allowances can occur at any level of the administrative appeals process. SSA has held 
seven Compassionate Allowance outreach hearings with expert panels to consider 
additional impairments including autoimmune disorders, schizophrenia, early onset 
Alzheimer’s Disease, and cardiovascular disorders. 

Improve development of evidence earlier in the process. In testimony for this hearing 
and many previous hearings, CCD has made a number of recommendations to ensure that 
disability claims are properly developed at the beginning of the process. Claimants’ 
representatives are often able to provide evidence iliat we believe could have been 
obtained by the DDSs earlier in the process. Our recommendcitions include: 

• Provide more assistance to claimants at the application level. At the beginning 
of the process, SSA should explain to the claimant what evidence is important and 
necessary. SSA should also provide applicants with more help completing the 
application, particularly in light of electronic filings, so that all impairments and sources 
of information are identified, including non-physician and other professional sources, 

• DDSs need to obtain necessary and relevant evidence. Representatives often 
are able to obtain better medical information because they use letters and fonns that ask 
questions relevant to the disability determination process. However, DDS forms usually 
ask for general medical information (diagnoses, findings, etc.) without tailoring questions 
to the Social Security disability standard. One way to address this would be for SSA to 
encourage DDSs to send Medical Source Statement forms to treating and examining 
doctors. These simple forms translate complex, detailed medical source opinions into 
practical functional terms useful to the vocational professionals at DDSs and hearing 
offices. 

Increase reimbursement rates for providers. To improve provider response to requests 
for records, appropriate reimbursement rates for medical records and reports need to be 
established. Appropriate rates should also be paid for consultative examinations and for 
medical experts. 

Provide better explanations to medical providers. SSA and DDSs should provide 
better explanations to all providers, in particular to physician and non-physician treating 
sources, about the disability standard and ask for evidence relevant to the standard. 


16 



198 


Provide more training and guidance to adjudicators. Many reversals at the appeals 
levels are due to earlier eiToneoiis application of existing SSA policy. Additional training 
should be provided on imporlanl evaluation rules such as: weighing medical evidence, 
including treating source opinions; the role of non-physician evidence; the evaluation of 
mental impairments, pain, and other subjective symptoms; the evaluation of childhood 
disability; and the use of the Social Security Rulings. 

Improve the quality of consultative examinations. Steps should be taken to improve 
the quality of the consultative examination (CE) process. There are far too many reports 
of inappropriate referrals, short perfunctory examinations, and examinations conducted in 
languages other than the applicant’s. 

Incorporate vocational expertise into the DOS levels. This could have the effect of 
providing a more complete evaluation at the DDS level than currently occurs. A 
significant number of ALJ decisions are based on medical-vocational factors, i.e., step 5 
of the sequential evaluation process. A certain percentage of these cases could be allowed 
earlier in the process if the medical-vocational rules were applied properly. Also, it may 
result in greater agreement betw^een DDS and ALJ decision-making, as ALJs already 
generally consider vocational evidence and expertise in making their decisions. 

* * * 

Thank you again for the opportimity to testify at the hearing on June 27, 2012. If you or 
your staff would like further information or discussion on any issues involving the Social 
Security disability appeals process, I would be happy to respond, as would my co-chairs 
from the Consortium for Citizens with Disabilities (CCD) Social Security Task Force. 
Please let us know if w'e can be of further assistance. I can be reached directly at (202) 
457-7775 or npssci^L^i^atrmet. 


Sincerely, 


Ethel Zelenske 

Co-Chair, Social Security Task Force 
Consortium for Citizens with Disabilities 
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Ethel Zelenske 2 


CONSORTIUlvl FOR CiTIZENS 

WITH Disabilities 


July 30, 2012 

The Honorable Xavier Becerra 
Ranking Member 
Subcommittee on Social Security 
Committee on Ways and Means 
IJ. S. House of Representatives 
Washington, DC 20515 

Dear Ranking Member Becerra; 

Thank for your Question for the Record in foHow-up to the Subcommittee's June 27, 2012, 
hearing on 'The Social Security Disability Appeals Process.” 

What is your perspective on some of the proposals made by Professor Pierce in his 
testimony - such as revising the ALJ discipline process, eliminating non-exertional 
impairments as a basis for qualifying for benefits, and eliminating appeals before an 
ALJ? Would these require statutory changes? 

As discussed below, we do not agree with Professor Pierce’s proposals. In addition, w'e do 
believe that each of these proposals would require statuloiy changes. 

We also would like to point out that most of the proposals in Professor Pierce's testimony 
previously appeared in a recent article he w’rote in the Fail 20i 1 issue of the Cato Institute’s 
Regulation magazine,' An Issue Brief, written in response to Professor Pierce’s article by 
two Professors of Lav*', responds to his proposals and explains how his solutions are 
misguided.’ 

1. The ALJ discipline process should not be revised. We believe that ALJs and their 
decisional independence play a critical role in proieciing the rights ofclaimants. A claimant’s 
right to a de novo hearing before an ALJ is central to the fairness of the SSA adjudication 
process. 


' Kichard J. Pierce. Jr.. WVa/? bihould lie Do Ahotil Social Secuntv Disabiliry Appeals? Administrative law 
Judges, overruhne rejections of disobdilv claim. s\ contribute heavily lo federal spending. RtGULAl ION, Fall 

201 1 , p. 34. Si i pf5 u i1 ( El. t i t) .vLp.'i.v 

■ .Ion C- Dubin and Robert F-.REons. Scapei’oating .Social Secuntv Disability Claimants (and the Judges Who 
kvaluate Ihem). American (..onstiiuuon Socielv Issue Hnet (Mar. S. 2012). 
ht!) X' >. s t i >E ns ( 1 I ! i iVi k 1 s 
S (K is ) 1 St r t *>)s i (ii ! n t is •> 


1325 K Streiut, NW, Suit;; 120C « Wasihingion, DC 20006 • PH 202/783-2228 « FAX 783..S250 ■ inic^oc-ci.orcj ♦ www.!>!>d org 
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ALJs employed by SSA should continue to be appointed under the Administrative Procedure 
Act (APA), like other federal agency AI.Js, which guarantees their independence from undue 
agency influence: (i) The Office of Personnel Management (0PM) - not SSA - conducts 
the competitive Al.J selection process, with SSA able to appoint AiJs from a list of eligible 
candidates created by 0PM (2}ALJs can be removed only for “good cause’'; (3) Most 
disciplinary actions may be taken only according to standards and procedures established by 
the Merit Systems Protection Board (MSPB); and (4) The pay classification system for ALJs 
is set by OPM, not by SSA. and is separate from the agency’s performance rating process. 

We believe that adopting a proposal that allows SSA to have a separate register or that 
eliminates the use of AL.ls poses the most danger to infringing, or being perceived as 
infringing, AL.T independence and impairing the fairness of the process. 

2. Non-exertional impairments should not be eliminated as a basis for qualifying for 
benefits. The Social Security Act and SSA regulations require Uiat all impairments, both 
physical and mental, be considered in determining disability. ’ All impairments must be 
supported by clinical and objective medical evidence. 

In his testimony. Professor Pierce mistakenly states that a mere diagnosis of mental illness 
and/or pain is sufficient to support a claim for disability. Any medically determinable 
impairment, whether physical or mental, must be of the requisite severity to meet the 
disability standard. As noted in the Issue Brief written in response to Professor Pierce's 
proposal, which appeared previously in Regulation magazine: 

The Social Security Act and agency regulations require that all impairments be supported by 
appropriate clinical and objective methodologies. [Professor] Pierce confuses and ini.slabeis 
nonexertional limitations and impairments as entirely subjective and undocumentable in 
contrast to exertional conditions. This contrast is falsely drawn. Nonexertional limitations can 
be objectively and clinically evaluated; exertional limitations and impainnents can be 
supported by subjective symptomatology.'^ 

•After discussing how both exertional and nonexertional impairments and limitations are 
documented under current law and agency policy, the authors conclude: “In short. [Professor] 
Pierce’s assertion that a claim for disability benefits for claimants with mental impairments or 
pain may neither be refuted nor supported through accepted diagnostic criteria and professional 
evaluation is erroneous.”" 

3. Appeals before ALJs should be retained. We disagree wiili Professor Pierce’s 
recommendation to “eliminate the role of ALJs in the disability decision making process.” 

As discussed above. AL.Is play a critical role in protecting the rights of claimants. A claimant’s 
right to a de novo hearing before an ALJ is central to the fairness of the SSA adjudication 
process. Fliis right guarantees that individuals with disabilities have a full and fair administrative 
hearing by an independent decision-maker who provides impartial fact-finding and adjudication, 
free from agency coercion or influence. The ALJ questions and takes testimony from the 


’ 42 U-S.C- § 42.^(<:i)(l 20 C.F.R. § 404.l505(,a)C‘.,. inability to engage in any substantial gainful activity 

by reason ofany medically detemiinable physical or mental impuirnicnl....). 

■* Dubiii and Rains, supra note 2, at 7 (footnote omitted) 

' Id. at 9 (footnote omitted). 
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claimant and other witnesses, and considers and weighs the evidence, all in accordance with 
relevant law and agency policy. For claimants, a fundamental principle of this right is the 
opportunity to present new evidence to the ALJ, testify in person before the ALJ, and receive a 
decision based on all available evidence. 

The Dubin/Rains Issue Brief addresses - and rejects - the same recommendation by Professor 
Pierce and provides a number of reasons why the right to appeal to an AL.l should be retained, 
including the following: 

• Eliminating the ALJ appeal w'ould not remove the significant variation in allow'ance rates by 
the State Disability Determination Services (DDSs). “There are dramatic and unexplained 
variations among the state agencies For instance, in FY 201 1, the initial level allowance 
rate was 24.6 percent in Mississippi but 49.4 percent in New Hampshire. 

• Because they do not have decisional independence tike ALJs, DDSs have “greater 
vulnerability to restrict awards at the state level. Allowance rates have declined at the DDS 
levels over the past lew years: 33.5% (initial) and 1 1 .6% (reconsideration) in FY 2011; 35.4% 
and 12.7% in FY 2010; and 36.9% and 13.8% in FY 2009,® 

• There are a number of legitimate reasons why ALJs reverse DDS disability determinations. 
By law', ALJ hearings are de novo and the ALJ is not bound by previous determinations. Claims 
are often better developed at the hearing level, in part due to the fact that claimants are 
represented and the representative is able to obtain more specific medical evidence tailored to the 
SSA disability criteria. In addition, claimants’ conditions change and deteriorate w'ith the 
passage of time. Also, ALJs are able to call expert witnesses - medical experts and vocational 
experts - to provide hearing testimony on complex issues and w ho can better explain the 
claimant’s impairment(s), treatment, how functional limitations affect the ability to w'ork, etc. 
And a critical difference from the earlier levels is that the ALJ hearing is the first opportunity for 
the claimant to meet the adjudicator face-to-face, w-hich can be especially important in cases 
involving nonexertional impairments such as mental illness and pain. 


Thank you again for the opportunity to testify at the hearing on June 27, 2012. If you or your 
staff would like further information or discussion on any issues involving the Social Security 
disability appeals process, I w'ould be happy to respond, as w'ould my co-chairs from the 
Consortium for Citizens wdth Disabilities (CCD) Social Security Task Force. Please let us 
know if we can be of further assistance. I can be reached directly at (202) 457-7775 or 
np,,ssc,rdc@att,Tiet. 

Sincerely. 


Ethel Zelenske 

Co-Chair, Social Security Task Force, Consortium for Citizens with Disabilities 


^ Id. at 4. 

^ Id. at 5. 

The source for these stalislies is the “Social Security Disability and Supplemental Security Income (SS) 
Disability Claims Allowance Rales - tnitiai and Reconsideration Adjudicative Level,’’ produced by the SSA 
SSA State Agency Operations Report for each respective Fiscal Year. 
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Jiiiy 30, 2012 

The Honorable Sam Johnson, Chair 
Subcommittee on Social Security 
U.S. House of Representatives 
Longworth House Office Building 
Washington, D.C. 20515 

Dear Congressman Johnson, 

This is in response to your July 1 7, 2012 letter in which you request that the Association of 
Administrative Law Judges respond to various issues regarding the disability adjudicatory system at 
the Social Security Administration. The role of the federal administrative judiciary to insure due 
process to litigants and to bring justice to the American people is as vital and Important today as it was 
when these administrative judicial positions were created with the enactment of the Administrative 
Procedure Act in 1946. Please accept our appreciation for the opportunity to address the questions 
you raise. 

The responses set forth below are in the numerical order as presented in your July 1 7 letter. Please 
note, however, that there are two “number five” questions in your letter; thus, our reply includes two 
“number five” responses. 

Your questions reflect the fundamental importance of evaluating whether a new direction for disability 
adjudication is warranted. The members of the Association of Administrative Law Judges (AALJ) are 
keenly aware of the critical nature of your inquiry on behalf of the Social Security Subcommittee as 
affecting the potential course of such adjudications. My responses, made after deliberation with my 
colleagues - who are learned jurists with long and distinguished careers, as federal administrative law 
judges, former state judges, and in some cases, former federal judges as well as former attorneys with 
exemplary careers in private and corporate practice as well as government and military service - are 
intended as objective responses to your questions. We do not seek to further our own interests to the 
exclusion of what the “right” thing is that we must do. Our response to these critical questions focuses 
on what w'e believe is required to insure justice and due process for the American people. W'e 
recognize that good people - people who have the best interests of the American people in their hearts 
- who work in many different positions, whether they be legislators, judges, administrators, lawyers 
and representatives in private practice or government sendee, must all come togedier as a ‘brain trust’ 
of invaluable experience and insight, and in so doing, strive to achieve a lasting solution to the issues 
before us, as did the framers of the Administrative Procedure Act. 
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Our responses, which foliovv in detail below, are not intended to slake t)ut political positions or stand 
as challenges. Instead, we offer w^hat we hope are answers which shed light on the pathway before us 
and that will provoke meaningful discussion. 

We ask that you consider our responses in the spirit in which they are offered. This is not a contest 
between ‘bureaucrats' and judges and should not be a question of control or even of political 
persuasion, but of what is ‘right’ in contemplation of our collective history and our ideals as 
Americans, in responding, we invoke this high standard. 'The Constitution yet stands as our guiding 
light, a shining beacon once thought shrouded in the days before the passage of the Administrative 
Procedure Act. We are all in this together; and nothing less than the hopes, dreams and ideals of the 
American people are at stake. 

Question One. 

1. One suggested solution to improve the disability process is to hire Social Security Judges who 
are Administrative Judges, like those on the Appeals Council, at the Veterans Administration 
and at the Merit System Protection Board. Another solution is to change the Social Security Act 
so that the Social Security Administration (SSA) can hire Administrative Law Judges directly, 
with term limits and then give the Social Security Administration the authority to discipline 
them. What do you think about these options and are there any other options you would 
suggest? 

Response 

.Reading this question, one might reasonably infer that a question is being raised as to whether the 
administrative law judges are the problem. If so, then w'e must proceed to identify the nature of ‘the 
problem’ and ask wliether tlie alternatives posed in your que.stion as potential solutions effectively 
address the true nature of ‘the problem.’ Your question squarely assumes that the current adjudicatory 
system has at its core a personnel problem as opposed to a problem of entitlement standards, civil 
procedure or a problem in the underlying jurisprudence. 

In our view, ‘the problem' is not one of judicial personnel. As you recognized in your opening 
statement at the hearing on July 1 1, 201 1 on the “Role of Social Security Administrative Law' Judges” 
“many, if not most ALJs are conscientious, hardworking people who process their dockets efficiently 
W'hile giving each claimant the full attention he or she deserves.” F would add this further caveat, for it 
is not simply “many judges’’ w'ho so act, but the overwhelming majority of all administrative law' 
judges appointed to the Social Security Administration are “conscientious, hardworking people” and 
hivStory has shown this to be case for literally decades. For example, the GAO Report of April 27, 
2010, entitled, "Management of Disabilit}’ Claims Workload Will Require Comprehensive Planning" 
tlie statement to this Subcommittee is that the Social Security Administration’s planned “productivity” 
goats for administrative law judges stood at 570 case decisions per year. These goals W'-ere prefaced by 
the following statistics: In fiscal year 2008 the number of pending claims stood at some 760,000 
nationally. The stated goal w'as to reduce that number to 446,000 “by the end of fiscal year 2013.” 
Despite the widespread economic downturn beginning in 2008, which led lo a significant increase in 
disability filings, the Social Security Administration announced in a March 2010 new's release "that it 
had reduced the number of pending hearings-level cases to 697.437 - the lowest number since June 
2005. 
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Interestingly, the increase in dispositions of cases did not wholly or even in any significant measure 
depend upon a simple increase in the number of judges; for even the a|:^intment of an increased 
number ofjudges in 2009 did not see these new judges come to full productivity for many months after 
their training; and certainly not in sufficient time to affect statistics in Mai'ch 2010. The import of this 
is a straightfoi^vard realization that the March 2010 announcement reflects a shouldering of the burden 
by the then-existing cadre of administrative law judges, w'ho responded to the mandate for increased 
numerical production. And, while serious legal questions remain as to whether such a pace can or 
should be sustained; and whether, as the GAO Report of April 27, 2010 points out, there would be an 
adverse effect on “tlte accuracy and quality of ALJ decisions themselves,” the fact is, the cadre of 
administrative law judges did respond, and have continued to respond, with increased productivity. 

Given sustained productivity increases there does not appear to be a widespread systemic ‘problem' 
regarding judicial personnel and productivily such that lhei‘e should be a change in the type of decision 
maker. Indeed, as noted, the Social Security Administration hais regularly increased tlie number of 
administrative law Judges over time - a simple fact which is in stark opposition to eliminating judges 
and the call for their replacement w'ith a different type of decision maker. 

I have, however, answeretl only part of your question. 1 agree with your observ^ation in .luly 201 1 that 
the judicial conduct evinced by the circumstances in the Huntington, West Virginia, Hearing Office 
reasonably gives one pause for thought. However, as is evident Jfom my foregoing response, this 
circumstance in not the norm and in no w^ay reflects the ideals, commitment and professionalism of the 
cadre of administrative law judges who serve within the Social Security Administration. To 
paraphrase an old saying, “one bad apple should not spoil the barrel.’' 

The Huntington scenario was limited to one judge and reflects a failure on several levels. While it may 
posit the ‘hard case’ because it arguably demonstrates a lack of accountability by an administrative law' 
judge, such is not and cannot be the whole story. No judge functions in a vacuum despite the 
assertions that administrative law' judges are “unaccountable.” The Huntington example is not, nor, if 
history is any teacher, will it be the norm for judicial decision making in Social Security’s cadre of 
administrative law judges. If anything, it appears from what we know that case assignment 
procedures, among other things, w'ere potentially compromised in that instance — a procedural deficit 
which arguably should have been addressed by management in that office. Further, the administrative 
law judges in that office brought the facts of this unfortunate situation to the attention of the highest 
levels of the agency, yet nothing w'as done until years later when the story appeared on the Ifonl page 
of a national newspaper. Thus, it is not the administrative law' judges who are unaccountable. 

Oveiwhetming decisional data since the inception of the disability program reflect even-handed 
decision making by Social Security administrative law judges. Indeed, the United States Supreme 
Court in Richardson v. Perales. 402 U.S, 389, 410; 91 S.'Ct. 1420; 28 L. Ed. 2tl 842 (1971) concluded 
that the disability adjudicatory system w'as fair and then working well, noting “[t]he 44.2% reversal 
rate for all federal disability hearings in cases where the state agency does not grant benefits” and 
concluding that such data retlected a fundamentally fair adjudicator)’ process. That this number has 
crept upw'ard.s - in the claimant’s favor - in the ensuing three decades is not an indication of any 
change in due process so much as it is a reflection that unlike in 1971. w'here only 19% of ail claimants 
were represented by counsel, now- more tlian 80% are so represented. The Social Security 
administrative law judge remains now, as then, a fundamentally Jair decision-maker. So, while an 
established mechanism for judicial discipline stands ready if needed, such that the agency may proceed 
with discipline through the Merit System Protection Board, history has shown that tihere has been little 
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call for such action as the vast majority of administrative law judges have shown themselves to be 
dedicated, hardworking persons of integrity. 

Should We Amend the Social Securin’ and Administrative Procedure Acts? 

The imposition of term limits is consistent with appointment of various Article I judges in the federal 
courts. Magistrate Judges seswe an 8-year term; w'hiie Bankruptcy Judges serve a 14-year term. Other 
Article 1 special courts are also term limited. However, amendment of the Social Security and 
Administrative Procedure Acts to impose term limits and direct discipline raises two distinct issues. 

First, the Article 1 judges in the federal court system who seiwe under term limits also receive 
enhanced pension benefits. Ihese benefits are the trade off for term limits. Therefore, these Article 1 
judges are not similarly situated with federal administrative law judges who receive no special pension 
benefits. Further, the reappointment of an Article 1 judge is subject to approval by the federal 
judiciary, not by Agency bureaucrats who may wish to influence the decisional outcome of judges who 
are subject to their pow-'er of reappointment. This evil w'as a significant factor which led the visionary 
Congress in 1946 to pass the Administrative Procedure Act. However, before the AALJ could take a 
position on term appointments we w'ould have to know' and understand the details of any proposed 
legislation. For example, we w'ould likely oppose appointments which place judges under the control 
of bureaucrats and we are convinced that an overw'helming majority of Americans would also oppose 
such a system. 

Second, amendment of either the Social Security Act or Administrative Procedure Act to allow the 
agency to engaige in direct discipline of administrative law judges undermines the legislative intent 
inherent in the creation of the Flearing Examiner, now Administrative Law' Judge. See. e.g., 
“ADMINISTHATIVB PROCEDURE ACT. Proceedings in the House of Representatives May 24 and 
25, 1946 and Proceedings in tlie Senate of the United States March 12 and May 27, 1946,” 
hJ!P.:2;!i^2Y?^'2ihslice.gpy/jind/l_s/legislatiye_histpries/pI79-404/^^^^ 

The Administrative Law Judge position w'as created as a semi-independent actor to assure the 
American people of a full, fair and complete hearing when challenging Executive branch agency 
action. Even-handed treatment by an impartial, independent decision maker is a critical and inviolable 
hallmark of the Administrative Procedure Act. 

As discussed below', amendment of the Social Security or Administrative Procedure Act to allow' 
imposition of discipline by the agency tied to productivity, quotas or even decisional outcomes, erodes 
fundamenlal dictates of due process. We stand opposed to such amendments as due process and 
justice cannot be achieved without an independent administrative judiciary as provided for in the 
Administrative Procedure Act. Moreover, as recounted above, the issue at the heart of the question 
now before us is the disability process and not whether there should be a change in judicial personnel. 
Disability claimants should not have their cases heard by inferior hearing officers in a decidedly 
inferior system controlled by bureaucrats and political appointees. That is not justice and that is not 
the American way. 

Administrative Judges 

You ask whether the suggested solution ‘lo improve the disability process” is to hire Social Security' 
Judges w'ho are administrative judges. Administrative judges are not appointed under the aegis of the 
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Administrative Procedure Act, but are. Instead, directly hired by the agency, and are, therefore, subject 
to performance evaluations, to the imposition of performance quotas, to the imposition of decisional 
outcome and discipline at the whim of the agency. Would adoption of these measures “improve the 
disability process?’” We submit that it would not. 

First, there is no inherent improvement of the disability process ;?<?>• se by employing administrative 
Judges, as opposed to appointing. Judges. The ability to more quickly discipline Judges, to impose 
quotas or otherwise evaluate performance does not correlate w'ith an increase in case dispositions. The 
high profile “outlier’" at the far ends of the bell curve w'hose actions unfortunately gamer significant 
public scrutiny, does not define the work standard of the vast majority of administrative law judges 
who now serve the American people. Again, the core issue here is the process, not the personnel. 

The question, therefore, is w'hat measures should be taken to update, revise and replace a 1950’s non- 
adversarial disability appeals process, often termed the “Three Hat” Jurisprudence, with a 21^' century 
jurisprudence designed to address the realities of modern disability proceedings? The single most 
radical change between then and now is the presence, in more than 80% of all hearings, of a claimant’s 
lawyer or representative. 

Second, imposing quotas ignores tlie varied complexity of the claims being adjudicated and w'ould 
clearly violate the Administrative Procedure .Act. In Social Security Administration v, Goodman, 19 
M.S.P.R. 321 (1984), the Social Security Administration sought to remove a judge whose dispositions 
w'cre less than half the national average, elTeclively attempting to enforce a quota. The Merit Systems 
Protection Board found that "the SSA's evidence that the ALJ's case dispositions were half the national 
average was not enough to show unacceptably low productivity “[i]n the absence of evidence 
demonstrating the validity of using its statistics to measure comparative productivity." The board 
reasoned that "SSA cases w'ere not fungible and that SSA's comparable statistics did not take into 
sufficient account the differences among the different types of cases.” Id. at p. 331. An unansw-ered 
question is to what extent has there been damage to justice and due process by the arbitrary imposition 
of apparent quotas on judges by the current SSA bureaucracy. 

In testimony before the Subcommittee for Consumers of the Committee on Commerce. Science, and 
Transpoitation in 1980, Reuben Loiner, an ALJ with the Federal Communications Commission, 
foretold the later MSPB finding, He testified that statistical studies have little or no value in analyzing 
judges' productivity. "He reasoned that unless a study accounts for factors such as the nature of the 
case, the number and complexity of the issues involved, the length of prehearing proceedings, 
evidentiary and post hearing proceedings, and the problems encountered in writing the decision, the 
study arguably has little meaning as a real measure of a judge's workload.” See, Administrative Law 
Judge System; Hearings Before the Subcommittee For Consumers of the Committee On Commerce, 
Science, and Transp., 96th Cong., 2nd Sess. 67 (1980) (statement of Judge Reuben Lozner, ALJ, FCC). 
as cited by L. Hope O'Keeffe, Note, “Administrative Law Judges, Perfonnance Evaluations, and 
Production Standards: Judicial Independence Versus Employee Accountability,” 54 GEO. WASH. L. 
REV. 591,592 (1986). 

This same reasoning would apply w^hether the judge is appointed under the Administrative Procedure 
Act or serves as an employee of tlie agency. The critical difference is, in the latter case, tire judge who 
fails to meet his or her quota because be or she has devoted the lime necessary to properly adjudicate 
more complex claims, w'ould be penalized, potentially receiving poor performance reviews. 
Successful imposition of such penalties w'ould eventually result in an erosion of due process as judges 
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consider the fate of colleagues and in an effort to avoid a similar fate, devote less than the time 
required to properly address more complex cases. The result would be inadequate, incorrect and 
potentially unfair decisions issued to accommodate a quota or a poor performance review or adverse 
discipline. 

Tying a judge’s compensation to performance reviews and quotas can only lead to an erosion of due 
process. For example, consider the case of an individual who claims to be disabled beginning at a 
remote point in time, perhaps a decade or more in the past. Such cases often involve testimony of a 
medical doctor or a psychologist or both, as well as a vocational expert. Social Security Ruling 83-20 
contemplates just such an undertaking. Common sense, however, dictates that such proceedings w ill - 
by definition - require more time, effort and thought than a simpler case and which would not require 
the use of such experts. If an administrative judge were to fail to employ such experts in an effort to 
avoid a time-consuming hearing, and thus allowing him or her to meet the quota, who .suffers? 

1 am not in a position to evaluate the use of administrative Judges at the MSPB and at the Veterans 
Administration, except to note that the claims in each of these agencies involve those who have been or 
who are presently in government service. By definition, the scope of tlie claims is restricted, based in 
some measure on the claimant’s status either as a civilian government employee or military member. 

Social Security benefits, whether they are retirement or disability benefits, potentially affect every 
American, regardless of their status. As such, a fundamental question must be ^ked, independent of 
the consideration of quotas - what defines ‘due process?’ Is due process a fungible, tangible element 
able to be negotiated as part of a quota? We respectfully submit that it is not and that it must be 
assessed independently, on a case-by-case basis by an impartial decision maker who is able to address 
the issues raised by complex claims without fear of loss of income or even his or her job? 

In summary, the real issue in your first question is not whether the right personnel are present - for that 
is a given at this point, but whether the underlying jurisprudence, and by extension the processes 
flowing from such jurisprudence is tailored to meet the demands of the current disability caseload. As 
discussed in response to your second question, we believe a fundamental change in jurisprudence 
should be considered, transforming the 1950’s decisional model from ‘hhe judge wears-tliree-hats” 
non-adversarial undertaking, to an adversarial model, in recognition of the overwhelming percentage 
of claimants who are now represented by attorneys or specialized representatives. 

Finally, it may be appropriate to consider changes in the definition of disability. Various sugge.stions 
have been made when exploring the definition of disability, but no one can ignore the fact that the 
definition of Social Security disability has been markedly expanded over the past fi fty-eight (58) years 
since the inception of the program. Careful, creative alternatives could be explored as part of any top- 
to-boilom review of the disability deiermination and appeals process. 

Some of the ideas that have been publicly debated include the following: 

• Childhood disability awards witliout a concomitant monetary benefit; 

• Fundamentally changing adult disability, such that adults under age 50 must demonstrate 
entitlement based only on the Listings; 
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• Phased or partial disability awards for adults which provide only an insurance benefit during 
the first tw'o years, followed by an application for full disability provided the individual has 
.show'n compliance with medical or other prescribed treatment; and 

• Giving judges the authority to award term benefits for a set duration. 


Que.stion Two. 

2. In your testimony you discussed your proposal for adversarial hearings. Please provide a cost 
estimate. 

Response 

The AALJ does not have access to budgetary information. However, w'e believe that significant 
funding should come from redirecting resources from the ODAR regional offices. The ODAR 
regional offices are redundant as SSA already has regional offices across the counti 7 . 

To be sure, there has been criticism of fundamentally changing the jurisprudence underlying the 
disability appeals process by balancing the presence of claimant’s counsel with government 
representation, primarily because of cost. Those who question such a change estimate that the cost of 
doing so would be “fatal,” See, “Reply” by Professor Richard Pierce, “What We Should Do About 
Social Security Disability,” .leffrey S. Wolfe, Dale D. Glendenning, Regulation, Spring 2012. 

In this I suggest they are wrong. "I'here has been a mirror image reversal in the percentage of claimants 
vsho are now' represented in appeals before administrative law' judges. Between 1966 and 1968 only 
19% of claimants w-ere represented. See, Robert M. Viles, “The Social Security Administration versus 
the Lawyers . . . and Poor People Too, Part 11,” 40 Miss. L. J. 25, 75 (1968). So, in the slightly more 
than 80% of hearings held then, no lav\ 7 er appeared - either for the claimant or for the government. 
This was in keeping with the drafters’ original expectations in the 1935 Social Security Act, which was 
entirely silent on the question of representation. Id. Put simply, the 1935 jurisprudence did not 
envision any lawyers in Social Security proceedings. Is it any W'onder that this jurisprudence is now- so 
different from that which guides hearings of ever}-' other sort in American legal proceedings? Even 
when representation was acknowledged in the 1939 amendments to ihe Social Security Act, the 
expectation was as before: ‘While il is not contemplated that the services of an agent or attorney will 
he necessaty in presenting the vast majoritv of claims, the. experience of other agencies would indicate 
that where such services are performed the fees charged therefore should he subject to regulation by 
the [Social Security] Board [now. Administration] . and it is so provided. Id. No change was made 
in the underlying jurisprudence and this same i930’s mindset pervades a 21”' century system in which 
the overwhelming numbers of claimants are now, in fact, represented. 

Of approximately 560.000 appeals hearings in 2006, 439,000 claimants were represented by an 
attorney or a specialized non-attorney “representative.” See, Social Security Administration website: 
ww'w.socialsecunlv.gov/oig/ADQBEiPDF/A-l 2-07- 17057.pdf . This means that in approximately 80% 
of administrative appeals hearings an attorney or non-attorney representative appeared, advocating for 
the claimant. No government lawyer or representative was present. Now. more than 700,000 
administrative appeals are pending before federal administrative law judges. See Eliminating the Social 
Security Disability Backlog: Joint Hearing Before the Subcommittee on Social Security and 
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Suhcommiiiee on Income Security and Familv Support of the H. Comm, on Way’s and Means, 1 1 Itii 
Cong, 1 34f 20Q9). hUp:/ywww.gpo.gov/fdsvs/pkg/CHRG- 1 1 1 bhrg50764/pdtyCHRG 
1 1 l hhrg50764.pdf (statement of the Honorable Ronald G. Benioski, President of the Association of 
Administrative Law Judges) (“lowering over SSA is a backlog of over 765,000 cases claiming 
disability benelils xmder Title II and Title XVI of the Social Security Act.'’) Still, no lawyer or 
representative appears for the Government. 

The presence of claimant’s counsel in more than 80% of ai! hearings introduces a ftmdamental change 
upon the underlying jurisprudence. The need for one of the “Three fiats” is minimized in the presence 
of claimant’s counsel as counsel should adequately prepare the claimant’s case. Inclusion of a 
government representative would eliminate the need for the second “Hat”, reluming the judge to his or 
her traditional role as a neutral, impartial decision maker; no longer charged with the primary 
responsibility of developing the evidence for either the government or the claimant. Indeed, the duty 
to develop the record would shift to the agency, now represented by counsel. Ihis would reduce a 
signitlcanl portion of the current ODAR workload, as judges by and through ODAR personnel would 
have a far reduced need to obtain documents or compile records for the benefit of the claimant. Of 
course, in those cases where the claimant remains unrepresented, it is clear that the judge must 
discharge the responsibilities of each of the 'Three Hats’ jurisprudence model. 

Nevertheless, the presence of government counsel in an adversarial setting would immediately 
accomplish two critical things. First, claimant’s counsel w'ould have someone with w'hom they can 
speak in hopes of resolving the claim before a hearing. Second, as a result, the number of heat ings 
actually held would drop dramatically, reducing the backlog as claims w'ould be resolved by agreement 
with the claimant’s attorney or representative. 

The presence of government counsel w-ould enable claimant’s counsel to address the question of 
potential resolution at die outset, thus reducing the time necessary for a judge to dispose of the matter, 
and wdiich would potentially eliminate a vast number of pending claims well before judicial disposition 
under tlie current jurisprudence. Put simply, this means that a vast number of c^es, given the cuixent 
national reversal rale of approximately 60%, would never go to hearing, thus dramatically reducing the 
current caseload. This is consistent with the function of Uie adversarial system in die courts, where 
only 10 - 15% of all cases arc actually tried to conclusion. In the courts, 85 - 90% of all cases are 
resolved bctw'cen counsel before trial. The presence of government representation would work a 
similar result in die disability appeals process. A fundamental change in Jurisprudence would not 
necessarily require an overwhelming number of new law^yers, but could draw- heavily upon the current 
cadre of attorneys and senior attorneys currently employed by the agency. 

Addressing the process through to conclusion, if a significant percentage of cases vvere resolved by 
agreement between counsel without hearing by submission of an agreed upon order to the 
administrative law judge for approval, the work now performed by attorneys and senior attorneys in 
the hearing office, would largely be done by claimant’s counsel - that is, preparation of the decision 
awarding benefits. The number of “decision-writers” needed in the hearing office would decline, with 
agreed upon orders, much as is now seen in many state Worker’s Compensation systems. The net 
effect would be that a number of cases, each of which are now^ tried to conclusion in hearings, would 
be resolved without a hearing, by agreement, leaving only the most difficult or most highly contested 
cases for resolution following a hearing by an administrative law judge. This is consistent with the 
adversarial system. In outlining such a system, 1 am keenly aware of the duty of government counsel - 
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not to win, but to do justice - to do the right thing, because he or she represents tlie people of the 
United States, and has as his or her primary calling, the duty to ensure that the right result is obtained. 

In summaiy, and as above noted, L cannot directly answer your question as to cost, as the AALJ does 
not have access to agency budgetary information, i have, however, sketched out the fimctional 
attributes of an adverearial system -• one in which government counsel serves in his or her traditional 
role, representing the interesLs of the people of the United States and working to ensure that Justice is 
done. With the passage of enforceable rules of procedure, 1 anticipate far fewer hearings and more 
cases decided at tlie earliest stage with a concomitant reduction in the amount of lime it takes for a 
claimant to receive a decision. 

As a result of this fundamental Jurisprudential change, the pending backlog will drop and only those 
cases which are truly challenged will be tried in hearings. So, while I cannot provide exact numbers, it 
seems clear from our long experience with the Anglo-American system of adversarial jurisprudence 
that a significant number of cases that are now heard in a hearing will be decided instead by 
submission of an agreed order, reducing the number hearings, changing ODAR’s fundamental role and 
concomitantly, reducing costs. 

Question 3 

3. The Supreme Court has noted Congress’s original intent to keep the Social Security disability 
process informal and “understandable to the layman claimant, not... stiff and comfortable only 
for the trained attorney.” The statute charges the Commissioner with making “findings of fact 
and a decision on evidence adduced at the hearing” with A LJs in the role of making sure this 
statutory requirement is met (as did hearing examiners before them). In your testimony, you 
state that ALJs should play a different role and the hearing should adversarial. Please explain 
what concerns you have with ALJs helping claimant develop the record at the hearing. 

Response 

In the 1960’s, only 19% of claimants were represented.’ By 2006, claimants were represented in 
approximately 80% of hearings before ALJs.- While the disability process may have started out as 
informal for the benefit of die unrepresented claimant, there is little need for such informality now, 

ALJs are willing to help claimanUs and their lawyers/represeniatives develop the record, although this 
takes time away from the Judge and seems imprudent given that representatives collect a fee if the 
appeal is reversed by an ALJ. The problem is that under current law, claimants and their 
lav^'yer.s/repre.sentatlves naturally are only interested in developing evidence favorable to the claimants’ 
side of the case. 1’hcy have no interest, nor any legal obligation, to fully and fairly develop all the 
evidence, including adverse evidence, because that will endanger claimants* interest in receiving 
benefits. In fact, claimants and their lawyers/representatives have every incentive to tiy to prevent full 
development of all the evidence, including adverse evidence, because to do so would endanger their 
benefits/fees. Further, if the Judge attempts to fully and fairly develop all the evidence, the .ludge’s 
efforts are often met with blistering objections and accusations that the Judge is biased, prejudiced. 


’ Robert M. Viles, "The Social Security Administration Versus the Lawyers ... and Poor People Too, Port W," 40 Miss.L.J, 25, 
75 (1968). 

^ Social Security Office of Inspector General, Audit Report A-12-7-17057; September 2007. 
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anti-clainianl, or “tiding to find a way” to deny the claim. Claimants and their lawyers have also filed 
complaints in Federal Court and with the Commissioner claiming that some Judges do not reverse 
enough cases. Currently, our hearings are, to a great extent, adversarial and the American taxpayers 
deserve a government representative who will advocate for a full and fair hearing. Further, as is tiue 
with civil and criminal litigation, wdtli full and fair development of the facts before the hearing, the two 
sides may often be able to settle the case with no need for a hearing, thus resolving the case faster and 
conserving precious judicial resources. Civen the volume of claims pending at the hearing level, 
judicial time and energy should not be spent developing the record. 

Question 4 

4. During calendar year 2011, the SSA withheld over St.4 billion from past due benefits to pay 
representatives their fees. Beyond what ALJs are currently charged with doing, what other w'^ays 
can Social Security employees help claimants more and minimize the need for representatives in 
the first place? 

Response 

Social Security disability hearings are different from what w e think of as “normal” courtroom 
litigation. The Social Security Administration’s disability hearings are based on an inquisitorial 
model, which are non-adversarial meaning that the government is not represented.’’ At these hearings, 
as noted supra, claimant are repi'cscnted by attorneys and non-attorney representatives in 
approximately 80% of the hearings, w ith the remaining 20% of claimants appearing pro se. Because it 
is an inquisitorial system, attorney “advocacy” plays a much smaller role titan it does in a traditional 
adversarial system, w'here competing parties are attempting to inlluence the Judge or jury to rule in 
their respective favors. Instead, the representative’s role at a Social Security disability hearing often 
focuses on tw o areas: ensuring that favorable medical evidence is submitted and explaining the 
disability process to the claimant. 

Perhaps the most important role for a claimant’s representative in a Social Security disability hearing is 
to ensure that all medical evidence is submitted. As there is no attorney for the Agency present at the 
hearing, there is no opposing parly to introduce evidence conlrai’y to the application for disability 
benefits. The Agency relies on the claimant and his or her representative for information from 
healthcare providers whom the claimant has seen.‘‘ This disparity ofknowledge could create a huge 
potential problem as the claimant, and/or his or her representative, can be selective as to what medical 
or vocational evidence is submitted at the hearing.’^ As the average claimant’s lifetime award is valued 
at about $300,000, with the represenlalive being paid either twenty-five percent of the back benefits or 
$6,000, whichever is less,^ only if the claimant is awarded benefits, there is a strong incentive for both 


^Robert E. Rains, Professional Responsibility and Social Security Representation: The Myth of the State-Bar Bar to 
Compliance with Federal Rules on Production of Adverse Evidence, 92 Cornell L. Rev. 363, 364 (2007) (citations omitted}. 
‘’poms, supra note 52, Dl 2250.006, Requesting Evidence - General (l)(a), (May 31, 2012) {discussing how that the Social 
Security Administration employees should develop the evidence in the case file from all sources identified by the claimant 
or that can be di.scovered from the records of the health care providers identified by the claimant). 

^Rains, supra note 1, at 363. 

®74 Fed. Reg. 6080 (Feb. 4, 2009). 
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the representative and the claimant to not disclose adverse vocationai or medical information to the 
Social Security Administration/ 

One way to increase the likelihood that all medical evidence has been submitted, is through the use of 
automated electronic systems such as MEGAHIT. Launched in August 23, 2008, the system allows 
for healthcare providers to electronically submit all medical records for an individual to the Social 
Security Administration electrically. These records, termed Health Infonnation Technology Medical 
Evidence of Record (HITMER), are then displayed in the Social Security’s electronic claimant folder. 
Additionally, the Agency has a statutory requirement to ensure that the claimant’s medical evidence is 
complete. When required, agency staff members would continue to request medical information on 
behalf of claimants to ensure this statutory requirement is met. 

The second primary role of a claimant’s representative, serving as a source of information regarding 
the Social Security disability programs, could be performed by an Agency “ombudsman.” The Social 
Security Act already requires of its Medicare programs a “Medicare Beneficiaiy Ombudsman” to help 
individuals who are appealing decisions or determinations with regard to Medicare benefits,*^ by 
providing information regarding the Medicare programs. Likewise, Ombudsmen could be provided to 
assist Social Security disability claimants with infonnation and resources to assist with their claims. 
While the individual would not ’Tepresent” the claimant, they nevertheless could provide invaluable 
assistance in educating claimants about the Social Security disability programs. While there would be 
a cost attendant to providing such an ombudsman, the potential cost-savings that could result in 
disability applications that fail to meet minimum statutory requirements (for example, a disability that 
lasts less than twelve months) not being filed could justify the expenditure. 

Question 5 

5. What ideas do you have for better development of the record? How will these ideas assist the 
ciaimanrs getting the right decision as early in the process as possible? 

Response 

Full development of the record, including consultative examinations, must occur at the initial stage of 
the application process. DDS should require claimants to submit a printout from drug providers of all 
medications taken within two years of the date of the disability application is filed. With a complete 
record, the DDS can make a more informed decision at the earliest time in the process, oftentimes 
obviating the need for an appeal. 

The regulations should be changed to impose deadlines and consequences for failing to timely provide 
a complete list of treatment providers and signed aiilhorii:aiions for SSA/ODAR to obtain medical 
records from them. 

At the ALJ level, a staff member should confer with the claimant and representative to obtain updated 
medical authorizations, to obtain an updated list of medical treatment and to narrow the medical 


^Damian Paietta & Dionne Searcey, Two Lawyers Strike Gold in U.S. Disability System, Ths WallSt. J., Dec, 22, 2011, 
available at http;//online.wsj.com/artjcle/5B10001424052970203518404577096632862007046.html., 

^42 U.S.C. 1395(c) (2012). 
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conditions and issues, with binding stipulations entered into. Once this is done, the staff can obuiin 
updated medical records, unless the regulations can be changed so as to require die 
claimant/representative to submit all medical records, including those adverse to the claimant's 
position. 

Psychological tests such as MMPI-TI and other commonly recognized tools should be used to fully 
assess a clainianl’s condition. Although the MMPI.-n was recognized as an acceptable tool for 
personality assessment purposes, [See Listing 12.00 (D) (5), (6), (7), (8) and (9)J, the Agency has 
recently prohibited such testing, 'fhe reliability of these tools has been well established and they have 
been used in treatment environments as w'ell as in the civil and criminal areas for decades. When one 
considers the tael that the value of each paid claim averages 5300,000, the cost of 5500 to administer 
an MMPl-ll or other psychological test to obtain information to insure that a correct decision is made 
is wholly warranted and financially justified. 

Question 5 

5. The structure of the Social Security hearing is fairly loose and designed to accommodate the 
claimant. What procedural challenges does this informal structure create for ALJs? 

Response 

The lack of procedural rules and the fact that the government is not represented at the hearing, places 
the entire burden on the judge of ensuring that the record is complete and that die correct decision is 
rendered, who is deprived of the appropriate tools to perform this job. 

There are no consequences to the ciaimant/representative for failing to provide medical documentation, 
as it is the Judge’s ultimate responsibility to ensure the completeness of the record. 

There ai'e no consequences to the claimant/representative for failing to provide adverse medical 
information wdth regard to the claim. 

Similarly, there are no consequences to the claimanTrepresentative when medical documentation is not 
provided in a timely manner. Hundreds of pages of records can be submitted at the hearing, 
necessitating a cursory revievv by the Judge prior to the hearing (with the possibility that some vital 
information may be missed) or, if a more thorough review'^ is needed, significantly delaying the rest of 
the day’s bearings. In some insUmces, a postponement may be necessary to permit the judge to review 
and evaluate the additional evidence. 

Given current regulations, ilie claimant/representative may submit documentar>' evidence at any stage 
of the process - before the hearing, on the day thereof, after the hearing, or after the Judge has issued a 
decision. In essence, the record can be developed throughout the process of the administrative 
adjudication. Recause there is no incentive for the ciaimant/representative to submit evidence as early 
in the process as possible, new documents are continually added to the record at each stage, 
necessitating a new review. This is not an efficient way to operate. 
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Every other Federal Agency with an adjudicatory component has rules for conducting its business. 
Given the Importance of the decisions and the cost Involved, SSA should as well. 

Question 6 

6. When a claimant requests a new hearing date, what impact does that have on the ALJ's 
workload? Does the same AL,! preside over the new' hearing? 

Response 

Having to reschedule hearings creates inefficiencies and delays, both for the Judge and the hearing 
staff. Scheduling a hearing is lime consuming; it requires contacting representatives, experts and 
hearing monitors for availability and insuring that an appropriate hearing room is available. Wlien a 
claimant cancels a hearing, the w^hole scheduling process must commence again. As important, the 
cancelled time slot is lost forever as is the staff time that was devoted to scheduling the case. The 
Judge, who has prepared for the hearing by reviewing the file and having the case fresh in his or her 
mind, must again review the file prior to the rescheduled date as the rescheduled date may w'dl be 
months later. The same Judge presides over the new hearing, unless the hearing Is part of a travel 
docket, in which case the claim may be transferred to the next Judge who travels to tliat location. 

Question 7 

7. Why do claimants need four levels of appeal? W hy is the record not developed more fully 
earlier in the process? 

Response 

The four levels of appeal are: 

(1) Reconsideration [conducted by Disability Determination Services (DDS) staff}, a “paper” 
review of the evidence supporting the initial denial. 

(2) Administrative Law Judge (ALJ) Hearing, the claimant's opportunity to appear before a Judge 
and plead his or her case. 

(3) Appeals Council (AC) Review, an inlra-Agency “paper” review of the reeord. and 

(4) Federal District Court review, judicial review of the documentary record. 

In our view, four levels of appeal are unnecessary. The DDS Reconsideration level of appeal could be 
eliminated without great harm to the system'^ although this would initially exacerbate the hearing 
backlog by more quickly moving the cases to the hearing level. 

fhe Appeals Council (AC) level of appeal could also be eliminated vvithoul destroying the system, as 
the AC is another “paper” review of evidence, i.e., there is no in-person contact betw'een the decision 
malcer and the claimant. SSA could use the significant amount of money saved by eliminating the AC, 
by transfeiring its personnel to ODAR to assist at the hearing level. This assistance would allow 
Judges sufficient time and resources to issue correct decisions and provide for attorney advisers to 


® The reconsideration step rarely results in the DDS determination being overruled. 
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defend AL.I decisions in Federal District Court. Current procedure permits a ciaimani or 
representative to initiate a very costly administrative appellate review by the Appeals Council with a 
one-line sentence on a pre-printed form. The number of claimant appeals to Federal District Court 
would likely be I /20 of the number of Petitions for Review' (PFR) submitted to the Appeals Council . 

As to the issue of early development of the case, under the present system the DDS is under time 
constraints to move the case. They simply need more guidance on how to thoroughly develop a case 
and the time to follow that guidance. Further, claimants are not provided with access to the 
information collected by the DDS so that they do not know if some of their medical evidence has not 
been obtained- Representatives (both attorney and non-attorney) are generally not involved in the 
disability process until the claimant's appeal has been referred for hearing. vSo, imlii the hearing stage, 
it is not always apparent that all medical documentation has not been obtained. 

Because of tlte lag between the limes the DDS has made a decision and the case is scheduled for 
hearing before a Judge, the claimant is likely to have accrued additional medical evidence. All of this 
evidence must be obtained to complete the record. 

Question 8 

8, What are the pros and cons of closing the record either just before the hearing or at the close 
of the hearing before an ALJ issues a decision? 

Response 

The record (i.e., ail documentary evidence that an AIJ will consider in making a decision) should be 
closed before the bearing commences, and claimants and representatives should be required to submit 
ail documentary evidence at least five (5) business days prior to the scheduled date of bearing. 

A Judge’s ability to make a correct decision and prepare accurate decision w'riting instructions is at its 
most effective w'hen the documentai'y evidence is complete and the facts of the ca,se are fresh and can 
be recalled in detail. When relevant documentary evidence is received within a reasonable time period 
prior to the hearing, a Judge will have the opportunity to review' and consider the .same prior to the 
hearing. If there are expert witnesses scheduled to testify, they, too, often must resdew' these 
documents. When a Judge has an opportunity to review and consider all extant documentary evidence 
prior to conducting a hearing, examination of the claimant and witness w'ill be informed and thus, more 
effective. Such a process would substantially enhance a Judge’s ability to correctly decide the case. 

Allowing submission of additional documentary evidence at a hearing, as it is the case now, delays 
commencement of the hearing and may impede effective examination of witnesses because of 
inadequate time to review the same and an inability to ask pertinent questions or explore 
inconsistencies in the record. Routinely in most Itearing offices, representatives and claimants submit 
records shortly (hours or minutes) before a liearing is to commence or at the hearing itself, despite the 
fact that ODAR is now scheduling cases between 30 to 90 days in advance of hearing; this is more 
than sufficient time for a representative or claimant to obtain and submit evidence w'ell before the 
hearing date. 

Current regulations authorize submission of evidence at anytime during the pendency of the case. This 
includes submission before, during, and after a hearing; it also permits submission of evidence after a 
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Judge has rendered a decision. Documentary evidence with written arguments may be submitted to the 
Appeals Council (AC) post hearing; the AC has authority to return the case to a hearing office for 
another hearing based upon newly submitted evidence. While this practice may be consistent with the 
“non-adversarial” concept of SSA disability adjudication, it is at best ineffective if Judges are to issue 
final decisions after a hearing and at worst inefficient and uneconomical and delays the claimant's 
decision. 

T he absence of procedural rules requiring claimants/representatives to submit documentaiy evidence 
within any specified time period prior to a hearing clearly impedes the timely processing of cases, 
resulting in a w’aste of resources, time, material and money. Procedural rules should be adopted 
requiring, hner alia, (a) representatives, the vast majority of whom are licensed attorneys, and 
claimants to fully develop the record prior to a hearing; (b) certify that all relevant and materia! 
documentary evidence has been submitted; and (c) certify that the case is ready for hearing; and, (d) 
identify the impairments alleged as severe and cite the evidence which supports a finding of disability. 
With regard to (c), procedures should be changed to condition scheduling a hearing upon certification 
that the record is complete and the case is ready to be heard. Processing time should not be tabulated 
to include delays occasioned by the claimant or representative. 

Question 9 

9. You have testified that the “grid” often forces an ALJ to award benefits even when there are 
jobs in the economy the claimant could perform. You also stated that using the “grid” to 
evaluate disability is out of date and should be revised or eliminated. Do you know how many 
claimant received benefits because of these outdated guidelines? 

Response 

The AAI .J doe.s not have access to information regarding the number of claimants wbo have received 
benefits because of the outdated grids; however, the Social Security Administration does have the 
requested data. 

The Congressional Budget Office (CBO) issued a report earlier this month that addressed this issue. It 
estimated the budgetary impact of a modest shift (2 years) upwards in the age ranges for granting 
disabiiily insurance benefits to those with certain limitations, know'n as vocational factors, and the 
elimination of the vocational guidelines for those over 60 and under 47 years of age. The CBO 
determined that the number of disability insurance recipients would fall by about 50,000 in 2022, with 
expenditures falling by SI billion in that year, The CBO did not esiiinate the effect of this change on 
the Medicare, Medicaid or SSI programs. TTie full discussion is found on page 1 4 of the CBO 
piiblicaiion.'^^ 

The issue of modernizing the SSA’s disability programs is not limited to the grids. After a recent 
study, the U.S. Government Accountability Office (GAO) found that six of the fourteen categories of 
medical conditions addressed in SSA medical Listings had not been revised by SSA in from 1 9 to 33 


U.S. Congressional Budget Office, "Policy Options for the Social Security Disability Insurance Program," 
http://www.cbQ.gov/s ites /def ault /files/cbQfiies/att3chments/43421-Disabilitvlnsurance prin t.pdf ; July 16, 2017. 
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years.” Two of ihese Listing categories—mental and musculoskeletal which account for almost 65 
percent of individuals receiving disability benefits— have not been comprehensively revised for 27 
years. Listings reflecting the current state of medical knowledge would be of iminea.surable assistance 
to MBs, CEs and eveiyone else involved in the disability determination process. 

Question 10 

10. One of the benefits the union has acquired for ALJs at the SSA is Flexi-Place, which allows 
them to work at home. Under the Collective Bargaining Agreement, how many days a month 
are ALJs allowed to work at home? When an ALJ is working at home, he or she isn’t holding 
hearings. What kind of work can an ALJ do from homo? Does tbi.s w ork contribute to overall 
productivity? Why is it important for ALJs to be able to work at home? 

Response 

Flexi-place is the Social Security Administration's name for telework. In order to promote efficiency 
and reduce traffic congestion and pollution, the Federal Government has been encouraging initiatives 
for its employees to work at home for decades.’* In 2010, Congi-ess passed the Telework Enhancement 
Act to further these aims,'^ 

Under our agreement wdth SSA. Judges have a right to w'ork at home four days a month. Additional 
days may be granted at the discretion of the Hearing Office Chief Administrative Law^ Judge. 

Most of a Judge’s work is not performed in the courtroom. Ihnor to the hearing, a Judge must read all 
of the evidence in the file, give directions to the staff to obtain additional information and documents, 
determine if expert witnesses are needed, is-sue subpoenas when required, and draft interrogatories, if 
necessary. After the hearing, the Judge must hold the record open for any additional evidence, review' 
that evidence when it is submitted, determine if anything else is needed to complete the record 
(interrogatories or a supplemental hearing), draft decisional instructions covering all issues and all of 
the claimant’s medical conditions for a decision wxiter, review and edit the draft decision when it has 
been prepared to insure that it is legally sufficient, and review and sign the final decision. The hearing 
itself generally takes from 1 5% to .^5% of the time necessary to properly adjudicate a case. The rest 
of the work on a case must all be done outside of the courtroom. This is work that can be done 
efficiently and effectively from a telew'ork location. 

In fact, there are fewer distractions at home and more is accomplished there, as this is w ork that 
requires uninterrupted concentration by the Judge. Moreover, our collective bargaining agreement 
requires that duties performed on leiew'ork must be performed with the quality, con.sistency and in the 
same manner as in the office: this means that productivity must not fail, In this regard, the Judges have 
increased their productivity in every year since liaving the option of telew'ork. In a November 2010 


^ U.S, Government Accountability Office, "Modernizing SSA Disability Programs: Progress Made, but Key Efforts Warrant 
More Management Focus") {GAO-12-420); http;//www,g.ap,goy/assete/60p/5?l7pl,pdf; June 19, 2012 

Wendell Joke, Ph.D., "The Evolution of Telework in the Federal Government", Office of Governmentwide Policy, U.S. 
General Services Administration; http://www.gsa.fiQvygraphics/ogp/Evo{utiontelework.dQc ; February 2000. 

5 U.S.C Chapter 65; http://www,gpp.gpv/fdsys/pJ^.BlLlS-lllhrl722en.r/pdf/B|LlS:lllhr^ 
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address lo a joint Committee of the Senate, the Commissioner himseif reported that from FY 2007 to 
FY 20.1 0, Judge increased their productivity “by an astounding average of nearly 3.7 percent per year.” 

Again, thank you for the opportunity to provide this response. Should you need any additional 
information, I would be happy to provide it. 

Respectfully, 


Randy Fiye, 
President 
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Richard J. Pierce, Jr. 

Before the House Committee on Ways and Means 
Subcommittee on Social Security 
June 27, 2012 Hearing 

“Securing the Future of the Disability Insurance Program” 

Responses to Questions for the Record 
by Richard J. Pierce, Jr. 

I was asked lo respond lo a scries of questions related to my testimony before the 
subcommittee. The questions and responses follow. 

1. One suggested solution to improve tlie disability process is to hire social security 
judges who are Administrative Judges like those on the Appeals Council, at the Veterans 
Administration and at the Merit Systems Protection Board. Another solution is to change 
the Social Security Act so that the Social Security Administration (SSA) can hire 
Administrative Law' Judges (ALJ) directly, wdth term limits, and then give the SSA the 
authority to discipline them. The ALJ union believes that these hearings should be 
adversarial. What do you think about these options and are there otlier options you would 
suggest? 

Answ^er: 

The change suggested in the first sentence w'ould have several advantages. First, it 
would reduce the costs of the decision making process, since Administrative Judges 
usually have significantly lower salaries than ALJs. Second, it would allow SSA lo 
evaluate the performance of the decision makers and to implement quality control 
programs that are designed to ensure that decisions are made in a reasonably consistent 
manner and in a manner that is consistent w'ith the Social Security Act. 

The change suggested in the second sentence w'ould have advantages similar to 
the advantages of the change suggested in the first sentence except that it would not 
reduce the costs of the decision making process. To be effective, such a change wxmld 
have to give SSA authority broader than the power to '‘discipline” ALJs. Any such 
statutory amendment should confer on SSA the powder to evaluate the performance of 
ALJs and to implement quality controls tliat are designed to ensure that decisions are 
made in a reasonably consistent manner and in a manner that is consistent with the 
statutory criteria. 

The change to adversarial hearings suggested by the ALJ union would have 
severe adverse effects. It would increase significantly the length of the average hearing 
and increase significantly the cost of the decision making process by requiring SSA to 
hire a large number of staff trial attorneys and additional ALJs. It is important to 
remember that any increase in decision making costs reduces the funds available to SSA 
to provide benefits lo disabled people. Thus, a change lo adversarial hearings W’ould 
constitute a transfer of funds from beneficiaries of the disability program to lavsyers 
employed by SSA both as ALJs and as staff trial attorneys. 

Other options that would yield major advantages include tw'o I proposed in my 
testimony — eliminate appeals to ALJs and/or close the record at an earlier stage in the 
decision making process. 
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2. Jn your testimony, you refer to tiie incentive representatives may have to drag out cases 
since their fees are tied to the percentage of the claimant’s past due benefits. What would 
happen if legal fees were fixed at some nominal amount? 


Answ'cr; 

Such a change would reduce significantly the incentive to delay the decision 
making process and the incentive to sandbag by deferring submission of potentially 
impoitant evidence until late in the decision making process. If such a change in the fees 
of representatives was coupled with a statutory amendment that authorizes SSA to close 
the record at an early point in the decision making process, as suggested in question 6, 
such a change \vouki replace the incentive to delay and to sandbag with a powerful 
incentive to obtain and to submit relevant evidence at an early stage in the decision 
making process. 

3. During calendar year 201 1, the SSA withheld over $1.4 billion from past due benefits 
to pay representatives their fees. What can Social Security employees do to help 
claimants minimize the need for representatives in the first place? 

Answer: 

Social Security employees can improve communication to claimants and 
prospective claimants of information about the kinds of evidence a claimant needs to 
produce to support a claim of disability. In addition, Social Security employees and their 
counterparts w'ho are involved in the decision making process at the state level can 
establish and/or improve the process through which they provide individualized advice 
and guidance to claimants and prospective claimants. 

4. Why do claimants need four levels of appeal? Why is the record not developed more 
fully earlier in the process? 

Answer: 

As 1 .stated in my testimony. 1 do not believe that claimants need four levels of 
appeal. The record is not developed more fully earlier in the process partly because 
claimants and their representatives have no incentive to do so, as discussed in my 
answ'ers to questions 2 and 6, and partly because claimants do not have enough 
information about the evidence they need to submit, as discussed in my answ^ers to 
questions 3 and 7. 

5. What ai’e your views on tlie efficacy and fairness of video hearings? 

Answer: 1 believe that video hearings can be effective and fair if they are conducted in 
accordance with the recommendations adopted by the Administrative Conference of the 
United Stales on .lune i 7, 201 1 . 

6. What are the pros mid cons of closing the record either just before the hearing or at the 
close of the hearing before an AL.I issues a decision? 
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Answer: 

The advantages of closing the record at a relatively early point in the decision 
making process include replacement of the present incentives to delay and to sandbag 
with incentives to obtain and submit all relevant evidence at an early stage in the process 
and resulting reductions in decision making costs. The disadvantage is the risk that 
meritorious claims will be denied because claimants do not submit relevant evidence in a 
timely manner. That risk can be reduced by improving the process of communicating 
with and advising claimants and prospective claimants as discussed in answer to question 


7. What more can be done to ensure that deser\dng claims are awarded as early in the 
process as possible, specifically at the State Disability Determination Services level? 


Answer: 

1 do not have sufUcient knowledge of the State Disability Determination process 
to make specillc proposals for changes, i believe that it is crucial for the Subcommittee 
and SSA to study that process in detail and to make such changes as are required to 
maximize the probability that accurate decisions are made based on a complete record at 
an early stage in the decision making process. 


Thank you for providing me the opportunity to expand on my tCvStimony by 
answering these questions. 


Respectfully Submitted, 

Richard J. Pierce, Jr. 

Lyle T. Alverson Professor of Law 
George Washington University 


O 



